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IN THE 


United States Court of Appeals 

For the District of Columbia 


No. S044 


BRADLEY, BEALL & HOWARD, INCORPORATED, 
a corporation, Appellant, 

v. 

MORRIS MILLER, Appellee. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia, 
sitting without a jury. The review is authorized by Section 
26, Title 18, of the Code of Law for the District of Columbia. 

STATEMENT OF CASE. 

On June 5, 1936, appellee and Schwinn, Inc. entered into 
an agreement to exchange their properties, which provided: 

(1) Schwinn, Inc. would convey to Miller certain im¬ 
proved property in the District of Columbia, subject to en¬ 
cumbrances mentioned. 

(2) Miller would convey to Schwinn, Inc. his unimproved 
land in Montgomery County, Maryland, free and clear of 
encumbrance; guaranteed the land to be zoned for apart¬ 
ment house purposes, and agreed to provide suitable and 
sufficient sewer and water service for the property, at his 
own expense, before the date of settlement. 
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(3) In the event of the failure of either party to comply 
with the terms of the contract, the defaulting party would 
pay the aggrieved party $5,000.00 as liquidated damages. 

(4) Should either title, on examination, be found defec¬ 
tive, the agreement should, at the option of the vendee of 
such property, become void, but neither party should be 
liable to the other for any damage by reason of such defec¬ 
tive title. 

(5) The exchange should be consummated on August 15, 
1936. 

(6) Bradley, Beall & Howard, Inc. was acting in the prem¬ 
ises as agent for all of the parties, with the knowledge and 
consent of the parties, and should be paid a commission of 
$750.00 by Miller and $4,250.00 by Schwinn. 

Prior to the execution of the contract of June 5, 1936, 
Miller had been advised by Isen and Taube that Schwinn’s 
property was encumbered as the result of certain transac¬ 
tions with the Kass Realty Company, and that Schwinn, Inc. 
would not be able to perform before August 15, 1936 (Ap¬ 
pellant’s App. pp. 11, 12, 15, 16). Shortly before the date 
of settlement, Miller was advised that Schwinn had not been 
able to clear its title of the encumbrance before mentioned 
and would not be able to settle on August 15, 1936 (Appel¬ 
lant’s App. pp. 13, 14, 16, 17; exhibit Miller v. Schwinn, 
Inc., pp. 5, 11). 

On June 15, 1936, Miller, without the knowledge of 
Schwinn, Inc. or appellant, caused to be perpetually and 
irrevocably dedicated to the Washington Suburban Sani¬ 
tary Commission of Maryland a part of his land for the 
installation and maintenance of a sewer designed to serve 
other property belonging to Miller, as well as that to be 
conveyed to Schwinn, Inc. 

On August 31, the parties entered into a supplemental 
agreement, by which Miller, in consideration of the pay¬ 
ment to him of $2,500.00, and the impounding of the rents 
of the Schwinn, Inc. property with the appellant, agreed to 
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extend the time for settlement until October 16,1936. Miller 
did not then disclose his prior dedication. 

On November 12, 1936, Miller filed suit against Schwinn, 
Inc. in the District Court, alleging that Schwinn, Inc. had 
defaulted in the performance of the original and supple¬ 
mental contracts and demanded judgment for $7,500.00. 

Prior to the filing of this suit, neither Schwinn, Inc. nor 
the appellant knew that Miller had, on June 15, dedicated 
a portion of his land. 

Trial of this action resulted in a judgment in favor of 
Schwinn, Inc., on the ground that the dedication by Miller 
constituted an encumbrance of his land and disabled him 
from conveying a clear title thereto. On appeal, this Court 
affirmed the judgment (72 App. D. C. 282, 113 F. (2d) 748). 

Prior thereto, the appellant filed the instant action, claim¬ 
ing the right to recover from Miller the commission it would 
have received from Schwinn, Inc. had Miller not first de¬ 
faulted by voluntarily encumbering his property. 

POINTS RELIED UPON BY APPELLANT. 

I. The District Court erroneously found that appellee was 
not informed by appellant or Schwinn, Inc. of the state of 
the latter’s title until after October 16, 1936. 

II. The District Court erred in not holding that appellee, 
by entering into the supplemental agreement had waived 
any alleged concealment by appellant concerning the state 
of Schwinn, Inc.’s title. 

III. The court below erred in not holding that Schwinn, 
Inc., was excused from performance of its contract when 
Miller encumbered his land by dedicating a part thereof to 
the Washington Suburban Sanitary Commission, before the 
date fixed for performance of the original contract. 

IV. The court below erred in holding that the decision of 
this Court in Giovannoni v. Waple & James, 70 App. D. C. 
229, was determinative of the questions here presented. 

V. The court below erred in not holding that appellant 
was entitled to recover from Miller the commission it would 
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have received from Schwinn, Inc., had Miller not dedicated 
a part of his land. 

SUMMARY OF ARGUMENT. 

I. The evidence, including the admissions of the appellee 
and his counsel Hornstein in the case of Miller v. Schwinn, 
Inc., clearly shows that at least as early as August 15, 1936, 
the appellee was fully informed as to the state of Schwinn, 
Inc.’s title, notwithstanding the finding of the court below 
that such disclosure was not made until after October 16, 
1936. 

II. Even if the appellee was not informed as to the condi¬ 
tion of Schwinn, Inc.’s title on or prior to the date of the 
execution of the original contract, nevertheless by continu¬ 
ing that contract in effect after a complete disclosure of the 
facts concerning the Schwinn title, he waived any prior con¬ 
cealment. 

III. Miller’s act in putting it beyond his power to per¬ 
form by conveying away part of his property on June 15, 
1936, authorized Schwann, Inc. to treat the contract as void, 
and excused the latter from further efforts on its part to 
perform. 

IV. The decision of this Court in Giovannoni v. Waple & 
James is not decisive of the question here presented, for the 
reason that no employment of the broker by the purchaser 
was there shown nor any contract for the payment to the 
broker of a commission by the purchaser. In this case, how¬ 
ever, there was employment of the broker by both principals 
and agreements by each to pay commissions. 

V. Miller, having first breached the exchange agreement 
by conveying a part of his land to the Washington Subur¬ 
ban Sanitary Commission, put it out of his power to per¬ 
form, excused Schwinn, Inc. from performance, not only as 
a legal consequence of the breach, but also by the express 
terms of the exchange contract, and thus deprived the appel¬ 
lant of the commission it would have received from Schwinn, 
Inc. had Miller maintained his ability to perform. 
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I. 

ARGUMENT. 

The defendant contends that the plaintiff and Schwinn, 
Inc., in the negotiations leading to the contract of June 5, 
1936, concealed from him the fact that the latter’s prop¬ 
erty was encumbered at and prior to that date, and that 
he did not learn of such encumbrance until after 
August 31, 1936. In this he is contradicted bv Isen 
(Appellant’s App. pp. 11, 12), and by Taube (Appellant’s 
App. pp. 15,16). In addition to this testimony, it is signifi¬ 
cant that by the terms of the contract the parties were al¬ 
lowed seventy days to settle. No explanation is given for 
allowing such a long period within which to close except 
that made by Isen and Taube to the effect that Miller was 
told that the property of Schwinn, Inc. was tied up in an¬ 
other deal with the Kass Realty Company and that it would 
take Schwinn at least sixty or seventy days to clear the 
title. Nor did Miller express surprise or complain about 
this alleged concealment, when, shortly before August 15, 
1936, the date of settlement, he w’as advised that the Schwinn 
property was still tied up and it was not then prepared to 
consummate the exchange. (Exhibit Miller v. Schwinn, Inc., 
pp. 5,11.) He did not then declare the contract terminated, 
as was his right if any concealment had been practiced by 
the plaintiff and Schwinn, Inc., but, on the contrary, for an 
agreed consideration of $2,500, continued the contract in 
effect until October 16, 1936. 

Although appellee now contends and the court found that 
he did not learn of this condition of the title to the Schwinn 
property until after August 31,1936, we find that in his dec¬ 
laration in Miller v. Schwinn (Exhibit pp. 5, 11) he alleged: 

That on August 15th, 1936, defendant acting by its 
duly authorized Agent, informed plaintiff that its title 
to the Fourth Street property was affected and charged 
with the contracts aforesaid, and further that it would 
not be able to convey or cause to be conveyed, the legal 
title to the property until the buildings on the land pur¬ 
chased from Kass Realty Company, Inc., had been com- 
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pletcd pursuant to its contract of purchase of said land, 
and further advised plaintiff that it, the defendant, 
would be able to complete and would complete said 
buildings, within a period of less than sixty days. And 
thereafter the supplemental contract of August 30tli, 
1936, whereby the defendant’s time for the performance 
of its contract with plaintiff was extended to October 
16, 1936, as hereinafter set forth. * * * 

And plaintiff avers that prior to and on the 15th day 
of August, 1936, the defendant notified the plaintiff that 
it, (the defendant) would be unable to consummate and 
perform the said contract on the date last aforesaid, 
for the sole reason that the defendant could not convey 
the said parcel of real estate to the plaintiff because 
of the outstanding deed held in escrow by the Real 
Estate and Columbia Title Insurance Companies, pur¬ 
suant to the defendant’s contracts with the Kass Realty 
Company, Inc., the terms of which are substantially set 
forth in the first count hereof, and are hereby referred 
to and made part hereof as though expressly repeated 
herein; * * *. 

Notwithstanding the allegations of liis declaration filed 
by Hornstein as counsel for Miller, both testified, at the 
trial of this cause that, although they were advised on or 
before August 15, 1936 that Schwinn’s property was tied up 
so it could not go through with the deal on that date, it was 
not until long after the execution of the supplemental agree¬ 
ment of August 31, 1936, that they learned of the nature of 
the defect in Schwinn’s title. Such testimony, of course, 
was in direct conflict with their admissions made in the 
declaration in the former action. Regardless of such vari¬ 
ance and the testimony of Beall (Appellant’s App., p. 14), 
Isen (Appellant’s App., p. 17), and Taube (Appellant’s 
App., p. 17) to the contrary, the court below adopted the 
testimony of Hornstein and Miller and found as a fact that 
Schwinn, Inc., and the appellant were guilty of concealment 
at the time of the execution of the supplemental agreement. 
Such finding is clearly not supported by the record. 

It is submitted that Miller’s conduct in failing to complain 
of the alleged concealment, the unusually long time allowed 
for settlement, his willingness to extend the time for clos- 



ing, the testimony of Ison and Taube that he was fully in¬ 
formed as to the condition of the Schwinn title before the 
execution of the original contract on June 5,1936, and again 
advised on August 15, 1936, of the continuing title defect, 
necessitating the extension agreement, the failure of Horn- I 
stein or Miller on August 15, 1936, to make inquiry as to the 
nature of the defect in Schwinn’s title and the inconsistency 
between the testimony of Miller and Hornstein herein and j 
the allegations of their declaration in Miller v. Schwinn, Inc., 
all lead to the conclusion that both Miller and Hornstein 
were fully advised as to the condition of Schwinn’s title 
from the beginning of the negotiations, and that this de¬ 
fense of concealment is an afterthought on the part of Miller 
to escape the payment of appellant’s commission. 

II. Even if the appellee was not informed as to the con- j 
dition of the title of Schwinn, Inc., on or prior to the date 
of the execution of the original contract, nevertheless, by 
continuing the contract in force after having been advised 
on August 15, 1936 that the title to the Schwinn property 
was affected by the contracts with the Kass Realty Company 
and that it could not consummate the exchange on that date, 
the appellee waived the alleged concealment, if any, and in 
effect made a new contract, dated August 31, 1936, without 
disclosing to appellant or Schwinn, Inc. the fact that he had, 
on June 15, 1936, breached his contract by conveying part' 
of his land to the Washington Suburban Sanitary Commis¬ 
sion. | 

In McLean v. Clapp, 141 U. S. 429, a bill was filed to vacatel 
a settlement and foreclose certain mortgages on the ground! 
that the settlement was induced by the fraudulent represen-j 
tations of the defendant. The answer alleged that the plain¬ 
tiff, after discovery of the alleged fraud, acquiesced in and 
ratified the settlement. 

In holding that the plaintiff had waived the fraud by his 
acquiescence and ratification, the court said: 

If the settlement by which the original notes were sur¬ 
rendered was made under such circumstances that Mc¬ 
Lean had a right to repudiate it, it was his duty to do so 
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as soon as advised of all the circumstances justifying 
such repudiation; and he also must have repudiated it 
in toto. The settlement was a new contract between 
him and Clapp, and the law is clear that he cannot take 
the benefits of that contract and repudiate its burdens. 
The rule is thus stated by this court in the case of 
Grymes v. Sanders, (93 U. S. 55, 62 (23:798, 801)). 
“Where a party desires to rescind upon the ground of 
mistake or fraud, he must, upon the discovery of the 
facts, at once announce his purpose and adhere to it. 
If he be silent, and continue to treat the property as his 
own, he will be held to have waived the objection, and 
will be conclusively bound by the contract, as if the 
mistake or fraud had not occurred. He is not permitted 
to play fast and loose. Delay and vacillation are fatal 
to the right which had before subsisted. 

In Nelson v. Chicago Mill & Lumber Corp., 76 Fed. (2d) 
87 (8 C. C. A.) decided March 6,1935, it is said: 

A right to descind, abrogate, or cancel a contract must 
be exercised promptly on discovery of the facts from 
which it arises. Harwood v. United States Shipping 
Board Emergency Fleet Corporation (C. C. A.) 32 F. 
(2d) 680; Ripley v. Jackson Zinc & Lead Co. (C. C. A.) 
221 F. 209. The right to cancel or rescind a contract 
because of a breach may be waived by continuing to 
treat it as a subsisting obligation. McLean v. Clapp, 
141 U. S. 429, 12 S. Ct. 29, 35 L. Ed. 804; Merchants’ 
Bank v. Hanna, (C. C. A.) 73 F. (2d) 81S; Ford Motor 
Company v. Pearson (C. C. A.) 40 F. (2d) 858. A party 
to a contract cannot avail himself of the benefits of it 
and at the same time deny the responsibilities imposed 
by it. The defendant in this case elected to recognize 
the continued existence of the contract and not to cancel 
it for any reason. 

In Dobie v. Sears, Roebuck & Co., 164 Va. 464, decided 
June 13, 1935, it is said: 

If, after discovery or knowledge of facts which would 
entitle a party to rescind, he treats the contract as a 
subsisting obligation and leads the other party to be¬ 
lieve that the contract is still in effect, he will have 
waived his right to rescind. Prompt action is essen- 
tion when one believes himself entitled to such relief. 
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Miller not only continued after August 15, 1936, to treat 
the contract as a subsisting obligation, but sought to avail 
himself of its benefits by suing Schwinn, Inc., for the liqui¬ 
dated damages of $5,000.00 therein provided for as well as 
for the agreed extension price of $2,500.00. 

III. Miller, having first breached the exchange agreement j 
by voluntarily putting it beyond his power to perform, au- j 
thorized Schwinn, Inc. to treat the agreement as void, and 
relieved the latter of any further duty to perform. Any sub¬ 
sequent effort on the part of Schwinn, Inc. to perform would! 
have been futile. 

In Anvil Mining Co. v. Humble , 153 U. S. 540, 38 L. cd. 
814, it was said: 

Whenever one party thereto (a contract) is guilty of 
such a breach as is here attributed to the defendant, the 
other party is at liberty to treat the contract as broken 
and desist from any further effort on his part to per¬ 
form ; in other words, he may abandon it, and recover 
as damages the profits which he would have received 
through full performance. Such an abandonment is not 
technically a rescission of the contract, but is merely an 
acceptance of the situation which the wrongdoing of the 
other party has brought about. Generally speaking, it 
is true that when a contract is not performed the party 
who is guilty of the first breach is the one upon whom 
rests all the liability for the nonperformance. 

In Lovell v. St. Louis Mut. L. Ins. Co., Ill U. S. 264, 28 L. 
ed. 423, 4 Sup. Ct. Rep. 390, the Court said: 

Where one party to an executory contract prevents 
the performance of it, or puts it out of his own power 
to perform it, the other party may regard it as termi¬ 
nated, and demand whatever damage he has sustained 
thereby. 

In Central Trust Co. v. Chicago Auditorium As.so., 240 
U. S. 581, 68 L. ed. 811, the court said: 

It is no longer open to question in this court that, as a 
rule, where a party bound by an executory contract 
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repudiates his obligations or disables himself from per¬ 
forming them before the time for performance, the 
promisee has the option to treat the contract as ended, 
so far as further performance is concerned, and main¬ 
tain an action at once for the damages occasioned bv 
such anticipatory breach. 

In Suburban Improvement Co. v. Scott Lumber Co., 67 
Fed. (2) 335, an owner who agreed to convey certain lots 
had, prior to the date fixed for performance, conveyed part 
of the lots to a third person without the knowledge of the 
vendee. In holding that this constituted a breach of the 
contract and relieved the vendee from performance, the 
court, speaking through Parker, J., said: 

In such case the conveyance is an act inconsistent with 
the recognition of the contract, and, as we have seen, 
amounts to a breach. The distinction is thus stated by 
Prof. Williston, vol. 2, sec. 878: “If the seller owned 
the property in question at the time when the contract 
was made, but subsequently disposed of it, his conduct 
has a double aspect. On the one hand he is diminishing 
his ability to carry out the contract even if lie so desires 
and, on the other hand, his conduct gives some evidence 
that he does not intend to carry it out. Regarded in 
either aspect, the transfer should excuse the buyer from 
continuing the contract. 

The fact that appellant and Schwinn, Inc. were in igno¬ 
rance of the breach of the contract by Miller and did not 
avail themselves of it until after Miller had sued Schwinn, 
Inc., on the agreements is of no importance. When the 
breach was discovered it was available to them. 

In this connection, the Supreme Court, in College Point 
Boat Corp. v. United States, 267 U. S. 12, 69 L. ed. 490, said: 

A party to a contract who is sued for its breach may 
ordinarily defend on the ground that there existed, at 
the time, a legal excuse for nonperformance by him, 
although he icas them ignorant of the fact. He may, 
likewise, justify an asserted termination, rescission, or 
repudiation, of a contract by proving that there was, at 
the time, an adequate cause, although it did not become 
kno\V7i to him until later. 


11 


From the foregoing it would seem that the appellee, byl 
dedicating a portion of his property before the time for per¬ 
formance of the contract arrived, authorized Schwinn, Inc. 
to treat the contract as void, excused the latter from fur-j 
ther effort to perform, and, as said in Anvil Mining Co. v. 
Humble, supra , brought upon himself all the liability for the 
nonperformance of the exchange agreement. 

IV. The decision of this Court in Giovannoni v. Waple <& 
James, supra, relied upon by the court below os controlling 
herein, is clearly distinguishable from the instant case. 
There, as said by the Court, no employment of the broker by 
the purchaser was shown, nor was there any contract be¬ 
tween the purchaser and the broker for the payment of a 
commission to the latter. On the contrary, the only agree¬ 
ment for the payment of a commission was between the 
owner and the broker. In this case, however, the appellant 
was employed as broker by both principles and each agreed 
to pay it a commission for its services. 

V. By conveying a part of his land to the Washington 
Suburban Sanitary Commission, Miller put it out of his 
power to perform his contract with Schwinn, Inc., and ex¬ 
cused the latter from performance, not only as a legal con¬ 
sequence of the breach, but also by the express terms of the 
exchange contract. The result was to deprive the appellant 
of the commission it would have received from Schwinn. 
Inc. had Miller maintained his ability to perform. 

In Morgan v. Whatley, 205 Ala. 170, an agreement for the 
exchange of lots between Morgan and Berentz was nego¬ 
tiated by Whatley, representing Morgan, and Spurgeon, rep¬ 
resenting Berentz. Both brokers were jointly employed by 
both owners to effect the trade proposed by Morgan. Each 
owner knew that his broker was acting in a dual capacity , 
and would receive a part of his commission from the other 
owner. The brokers procured Berentz’s agreement to ex 
change and tendered to Morgan the former’s deed to the 
property to be exchanged by him. Morgan failed to tender 
a deed conveying his property, the failure being due to the 
refusal of his wife to join in the deed. 
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The court held the brokers entitled to recover both com¬ 
missions from Morgan, the defaulting owner, saying: 

Under these findings of fact, plaintiffs were clearly 
entitled to recover the $200 commission which Morgan 
agreed to pay as his part, and also the $700 to be re¬ 
ceived by plaintiffs from Berentz as his part, provided 
the latter item was within the contemplation of the par¬ 
ties (plaintiffs and Morgan) at the time of the employ¬ 
ment, as an element of damage in case of Morgan’s 
breach of his contract to exchange. * * * It was Mor¬ 
gan ’s duty to tender a sufficient deed, and his under¬ 
taking with his brokers was that he would be able and 
ready to do so; and if, to the conveyance of a good title 
to Berentz, the execution of the deed by Morgan’s wife 
was necessary, he was bound to procure it. It follows, 
of course, that the abandonment of the trade, whether 
by both or either of the parties, because of Morgan’s 
inability to procure his wife’s signature and deliver a 
sufficient deed, cannot avail to defeat the brokers’ claim 
to compensation; they having done all that devolved 
upon them, and all that they could do in the premises. 
* * * If Morgan was informed and understood that 
the brokers, besides the commission of $200 which he 
himself was to pay them, were to receive the rest of 
their compensation from Berentz, and knew also that 
his own failure to execute his agreement to make the 
exchange with Berentz would prevent the brokers from 
earning their commission from Berentz and cause them 
a loss to that extent, then, under all the authorities, 
Morgan would be liable to his brokers for that loss. * * # 

Again, in TIunter v. Lyons , (Tex.) 144 S. W. 353, Hunter, 
a broker, sued Lyons, alleging that he was the efficient cause 
of an agreement between Lyons and Westbrook for the ex¬ 
change of a stock of goods for real estate. He also claimed, 
and the evidence tended to prove, that the principals both 
knew that he was to receive a commission of 2M> per cent 
from each in the event the deal was completed. He averred 
that the agreement was not consummated because of Lyons’ 
refusal to perform, and that thereby he lost his commission 
from both principals, for which he claimed Lyons was liable. 

In holding that in such a case, where both principals knew 
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of the dual representation, the broker is entitled to collect 
from the defaulting one the commission due him from each, 
the court said: | 

We are of opinion, also, that in this instance, if the | 
jury believed that both principals knew that a commis¬ 
sion was to be paid to Hunter by each of them, and as¬ 
sented thereto, and if, in fact, he was the efficient cause 
of an agreed trade, and if, in fact, Lyons, without legal 
excuse, failed to carry out such trade, he could, in law, 
be liable, not only for the commission which he had con¬ 
tracted to pay Hunter, but also for the commission 
which Hunter thereby lost and which he would other¬ 
wise have received from Westbrook. 

A somewhat similar state of facts was considered bv the 
California Court of Appeals in Klepper v. American, etc. 
Co., 104 Calif. App. 249. There the plaintiff, a broker, was 
authorized by the defendant to negotiate with a third person 
for the purchase by the latter from the defendant of cer¬ 
tain automobile trucks, the broker to receive his compensa¬ 
tion directly from the third person out of the proceeds of 
sale. The defendant failed to deliver the property to the 
third party pursuant to the contract between them. The 
action was for damages for breach of contract resulting in 
the loss of plaintiff’s commission. In affirming a judgment 
for the plaintiff, the court said: 

The action is plainly an action for damages for breach! 
of contract—damages made certain by the express j 
terms of the contract. Such an action finds support in 
the well settled rule of law that where a broker under¬ 
takes to receive his compensation from a third party 
his principal is under no obligation to see that the 
broker is paid for his services unless the principal renA 
ders it impossible for the broker to become entitled to\ 
payment by the other side by refusing to perform the\ 
contract negotiated. 

A like conclusion was reached in Traxler v. McLeran, 2 
Pac. (2d) 553 (Calif.). The facts were: 

Defendant’s testator, McLeran, executed an instrument 
agreeing to exchange three parcels of land and pay 
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$15,000.00 cash for another parcel of land owned by Ehrlick. 
Under the terms of the written contract, Traxler, the plain- 
i tiff, was constituted the agent for defendant’s testator and 
was to have been paid the sum of $1000 for his services 
when he secured the acceptance of defendant’s testator’s 
contract of exchange. It was also agreed therein that Trax¬ 
ler might act as agent for the other party to the transaction, 
from whom he might also receive a commission. Appended 
to the contract was the written agreement of Ehrlick to pay 
$3625.00 to Traxler in cash and real estate. 

In ruling that the broker was entitled to recover from the 
defaulting purchaser the commission which he would have 
received from the other party had the contract been con¬ 
summated, the court said: 

So far we have confined our discussion of the dam¬ 
ages to that portion of the compensation which Mc- 
Leran undertook to pay if the parties had exchanged 
deeds. It remains for us to take up and discuss the 
claim of the plaintiff that he was also entitled to be 
compensated for the loss of the commission which Mr. 
Ehrlick had agreed to pay. The latter had not per¬ 
formed, and could not perform, solely because Mc- 
Leran refused to perform. The plaintiff pleaded and 
the court found the special circumstances under which 
the contract was actually made were communicated by 
the plaintiff to Mr. McLeran and to Mr. Ehrlick. 
Indeed, such facts appear as a part of the written con¬ 
tract signed by these two parties. Pointing to these 
facts, the plaintiff then claims that he was entitled to 
ask damages in a sum equal to the amount Mr. McLeran 
! promised to pay plus the amount Mr. Ehrlick promised 

to pay. Hunt Bros. Co. v. San Lorenzo, etc. Co., 150 
Cal. 51, 56, 87 P. 1093, 7 L. R. A. (N. S.) 913; Klepper 
v. Am. La France, etc. Co., 104 Cal. App. 249, 254, 285 
P. 1048. These cases are in point, except that they did 
not involve a sale or exchange of real estate. In this 
state no case involving a sale or exchange of real estate 
presents the exact question. However, the rule con¬ 
tended for has been followed and applied in other juris¬ 
dictions. One of the leading cases, and probably the 
leading one on the subject, is Calkins v. "Woolworth Co. 
(C. C. A.) 27 F. (2d) 314. On pages 318 and 319 of 27 
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F. (2d) are to be found the principal cases on the sub¬ 
ject that have been decided in this country. An exam ¬ 
ination discloses that there is no substantial conflict 
Where there was an apparent conflict, it will be found 
that there was a difference in the facts. It follows that 
if this action had been brought against Mr. McLeran in 
his lifetime the amount of the damages should have 
been ascertained as claimed by the plaintiff. 

Also, in Brawner v. Cumbie, 264 S. W. 497, Brawner, a 
real estate broker, sued Cumbie and others for commission 
and damages. Plaintiff’s petition alleged that in 1922 de¬ 
fendants owned 446 acres of land in Fisher County and one 
Williams owned 885 acres of land in Mills County. At that 
time Williams’ land had been listed with plaintiff for sale 
or exchange. The plaintiff then undertook to negotiate an 
exchange between Williams and defendants. The defen¬ 
dants, showing an interest in acquiring Williams’ land, em¬ 
ployed plaintiff also to negotiate for them in the transaction 
and agreed to pay him 2% per cent of the estimated agreed 
value of the land. By virtue of the plaintiff’s efforts, the 
parties w’ere brought together and entered into a written 
contract of exchange, under terms of wiiich defendants were 
to convey to Williams their land and to assume the payment 
of an indebtedness against Williams’ land in the sum of 
$12,500, and Williams was to convey his land to defendants 
and to assume an indebtedness of $4300.00 against their land. 
Each side agreed to pay plaintiff one-half of the compensa¬ 
tion due plaintiff, based on the actual value of the exchange. 
The figures were agreed upon in the contract in detail. The 
defendants failed to pay the plaintiff the agreed commission 
to his damage in the sum of $390.25 as commission due him 
on the exchange and $829.17 which Williams contracted to 
pay him, of wrhich defendants had full notice, and which Wil¬ 
liams would have paid plaintiff had defendants not breached 
their contract. 

The lower court held the petition stated no cause of action 
against defendants for Williams’ commission. Appeal from 
that ruling resulted in reversal. The court said: 
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In this connection appellees contend that appellant’s 
petition alleged no cause of action entitling him to a 
double commission; and also contend that the cause of 
action asserted against them to recover for the amount 
Williams would have been due to pay appellant was one 
sounding in tort, and could not be properly joined in the 
suit asserted against them on contract. Neither of 
these contentions is sustained. The same construction 
of the pleading as to a recovery of the commission con¬ 
tracted to be paid by appellees direct would apply as 
to appellant’s right to a recovery from them of the 
commission coming to him from Williams under the 
known and agreed dual representation. The first is re¬ 
coverable on the contract as the amount agreed upon to 
have been paid, in the event of an exchange of the prop¬ 
erties, while the latter is recoverable as damages, not in 
tort, but as the sum which appellees knew appellant 

would lose as a consequence of their breach of contract. 

# * * 

It is well settled law in Texas that where both parties 
know and assent to contracts by the broker for commis¬ 
sions from both of them, and he is the efficient cause of 
the contract of trade or exchange, upon a refusal by one 
of the parties to perform the broker may recover from 
the party so refusing to perform not only the commis¬ 
sion which he contracted to pay, but also that which he 
would otherwise have received from the opposite party. 

In Littlefield v. Bowen , 90 Wash. 286, respondent, a real 
estate broker, as first party, one Thorniley and wife as sec¬ 
ond parties, and appellants as third parties, on September 
23,1914, entered into a written contract whereby the Thorn- 
ileys and Bowens agreed to exchange certain properties at 
certain stipulated valuations, and each of the exchanging 
parties pay to respondent a certain stipulated commission. 
The instruments effecting the exchange were never executed 
by both parties. The Thornileys claim to have been ready, 
able and walling to perform and to have tendered perform¬ 
ance to the Bowmens, but that performance by them w*as re¬ 
jected by the Bowens, who refused to perform. 

The court said: 

* * * Under such a contract, the respondent w r as en¬ 
titled to recover his agreed compensation, to be paid by 
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both parties from, whichever party refused to perform 
and rendered performance by the other party to the ex¬ 
change impossible. 

Authorities are cited to the effect that the duty of a 
broker employed to sell property is to bring the buyer 
and seller to an agreement. * * * 

There is no doubt that these cases in general correctly 
state the law. But, on the other hand, these purchasers 
had already agreed upon their sale or exchange. They 
had entered into a written contract agreeing to make 
the exchange. The respondent was employed by, and 
was the agent for, both of them. His compensation had 
been adjusted. All that was required of him to do he 
had done. He could not compel either of the parties to 
make their title perfect or to convey when perfect. # * * 
This, then, supports respondent’s action against appel¬ 
lants for their failure to carry out their contract, al¬ 
though, as to the commissions of the other party to the 
contract, he had agreed to look to the other party. The 
commissions payable by appellant were due under the 
terms of the contract directly if respondent had done all 
that was required by him, and without his fault the con¬ 
tract fell through. If the preponderance of evidence 
was with respondent on those questions, he was entitled 
to recover. The court so found, and we cannot say that 
the preponderance is the other way. 

In Calkins v. F. W. Woolworth Co., 27 F. (2d) 314, the 
plaintiff was requested by the defendant to endeavor to 
locate store space in Omaha, Nebraska, which defendant 
might lease. Plaintiff learned that the United States Na-j 
tional Bank was desirous of leasing a portion of its building. | 
The plaintiff so notified the defendant, who employed an-1 
other broker to negotiate a lease for the defendant for the 
space in the bank building. The plaintiff sued for the com-J 
mission he would have received from the bank if he had been 
permitted to negotiate the lease. The lower court directed 
a verdict and judgment in favor of the defendant, which was 
reversed by the Circuit Court of Appeals for the Eighth 
Circuit. The defendant, in the Circuit Court of Appeals, 
cited and relied upon certain New York cases, holding that a| 
broker could not recover from the defaulting party com-t 
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missions he would have received in the event the contract 
had been consummated. After discussing the cases relied 
upon by the defendant, the court said: 

The instant case is more analogous to the following 
cases than to the above authorities cited and relied upon 
by counsel for the Woolworth Company: Eells Bros. v. 
Parsons, 132 Iowa, 543, 109 N. IV. 1098, 11 Ann. Cas. 
475; Livermore v. Crane, 26 Wash. 529, 67 P. 221, 57 
L. R. A. 401; Atkinson v. Pack, 114 N. C. 597, 19 S. E. 
628; Cavender v. Waddingham, 2 Mo. App. 551; Dar¬ 
ling v. Moscowitz (Sup.) 159 N. Y. S. 672; Harris v. Van 
Vranken, 32 N. D. 238, 155 N. W. 65. See, also, 9 C. J. 
p. 587; Brawner v. Cumbie (Tex. Civ. App.) 264 S. W. 
497, 499, 500; Morgan v. Whatlev & Whatlev, 205 Ala. 
170, 87 So. 846. 

It would thus seem that the court approved the doctrine 
announced in the cases relied upon by the appellant herein. 
In holding that the broker was entitled to recover the com¬ 
mission he would have earned had he been permitted to 
negotiate the lease, the court said: 

The applicable rule of law was stated by the Supreme 
Court in Howard v. Stillwell & Bierce Mfg. Co., 139 
U. S. 199, 206, 11 S. Ct. 500, 503 (35 L. Ed. 147), as 
follows: 

“* * * Profits which would have been realized had 
the contract been performed, and which have been pre¬ 
vented by its breach, are included in the damages to be 
recovered in every case where such profits are not open 
to the objection of uncertainty or of remoteness, or 
where from the express or implied terms of the contract 
itself, or the special circumstances under which it was 
made, it may be reasonably presumed that they were 
within the intent and mutual understanding of both 
! parties at the time it was entered into.” 

See also Caverider v. Waddingham, 2 Mo. App. 551. 
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CONCLUSION. 

There was no misrepresentation or concealment by the 
appellant or Schwinn, Inc. concerning the title to the lat¬ 
ter’s property. Miller’s act in causing the dedication of a 
part of his land breached the contract, excused Schwinn, 
Inc. from performance, and caused appellant to lose the 
commission it would have received from Schwinn, Inc., but 
for such wrongful act of the appellee. 

It is respectfully submitted that the decision of the court 
below was erroneous and should be reversed. 

Joseph T. Sherier, 

Attorney for Appellant. 
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1 Filed Apr 19 1937 Charles E. Stewart, Clerk 

In the District Court of the United States 
For the District of Columbia. 

Law No. 88811 

Bradley, Beall & Howard, Incorporated, a Corporation, 
Southern Building, Washington, D. C., Plaintiff, 

vs. 

Morris Miller, 7800 Alaska Avenue, N. W., Washington, 

D. C., Defendant. 

Declaration 

The plaintiff, Bradley, Beall & Howard, Incorporated, 
sues the defendant, Morris Miller, for that prior to June 
5th, 1936, the defendant employed the plaintiff, a real estate 
broker in the District of Columbia, to effect for him the 
exchange of certain unimproved real estate situated in Mont¬ 
gomery County, Maryland, for improved real estate in the 
District of Columbia, and agreed with plaintiff that in the 
event it was successful in inducing the owner of any im¬ 
proved real estate in the District of Columbia, satisfactory 
to the defendant, to exchange the same for the property in 
Maryland, the defendant would consummate such exchange. 

In reliance upon the aforesaid agreement of the defen¬ 
dant, the plaintiff, on or about the date aforesaid, induced 
Schwinn, Inc., to exchange certain improved real estate situ¬ 
ated in the District of Columbia for the Maryland property. 
Thereupon, on June 5th, 1936, the defendant and Schwinn, 
Inc., entered into an agreement in writing to exchange their 
respective properties on August 15th, 1936, a copy of which 
contract is attached hereto and made a part of this declara¬ 
tion. The contract last aforesaid contained, among others, 
the following provisions: “1. That the said party of the first 
part shall convey, or cause to be conveyed, unto the 

2 said party of the second part, by deed with special 
warranty, free and clear of encumbrance, all that par¬ 
cel of land situate in Montgomery County, Maryland, shown 
as parcel ‘C’ on the plat attached hereto and made a part 


. 
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hereof, containing approximately Fifty-Eight Thousand 
Eight Hundred and Ninety (58,890) square feet. 

“5. That the title to each property shall be good of rec¬ 
ord and in fact, subject only to covenants of record and en¬ 
cumbrances herein mentioned, if any. 

“11. That Bradley, Beall & Howard, Inc. is acting in the 
premises as agents for all of the parties hereto and with 
the full knowledge and consent of all of the said parties 
hereto, and shall be paid a commission for its services the 
sum of Seven Hundred Fifty Hollars ($750.00) by said party 
of the first part, and shall also be paid a commission for its 
services the sum of Forty-Two Hundred Fifty Dollars 
($4250.00) by said party of the second part. Said commis¬ 
sions to be paid at the time of settlement.” 

Thereafter, by contract in writing, the time for the con¬ 
summation of the exchange agreement was extended to Oc¬ 
tober 16th, 1936. 

On or about June 15th, 1936, the defendant, without the 
knowledge or consent of the plaintiff or of Schwinn, Inc., 
caused and permitted the Maryland property to be encum¬ 
bered by dedicating and conveying to the Washington Sub¬ 
urban Sanitary Commission a part of such land, lying along 
the eastern boundary thereof, six feet in width and more 
than two hundred feet in length, to be used by the grantee 
thereof for the construction and maintenance of a sewet 
system, as well as for the purposes of drainage and the operj 
ation of such sewer svstem. Thereafter, and before th4 
date fixed for the consummation of the exchange agreement, 
the Washington Suburban Sanitary Commission, in pursu ¬ 
ance of such dedication and conveyance, constructed, and is 
now maintaining and operating a sewer upon the land 
3 so conveyed to it. 

Thereafter, on or about October 16, 1936, the dep 
fendant tendered to Schwinn, Inc., a deed conveying to it 
the Maryland property, subject to the easement created by 
the dedication or conveyance mentioned in the preceding 
paragraph hereof. Schwinn, Inc., being without previous 
knowledge of the aforesaid dedication, refused to accept 
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title to the Maryland land thus encumbered, and declined to 
consummate the contract of exchange on the ground that the 
conveyance tendered by the defendant was not a compliance 
with his contract to convey to Schwinn, Inc., his property 
free and clear of encumbrance, and refused to pay the plain¬ 
tiff the commission which would have been due it by 
Schwinn, Inc., had the defendant been ready and able to 
convey the Maryland property unencumbered, as agreed. 

The plaintiff, therefore, avers that by reason of the de¬ 
fendant’s breach of his contract with Schwinn, Inc., and the 
plaintiff, the latter has been deprived of and has lost the 
commission which it would otherwise have received from 
Schwinn, Inc.; all to the damage of the plaintiff in the sum 
of Forty-Two Hundred Fifty ($4250.00) Dollars. 

Wherefore, the plaintiff claims of the defendant the full 
sum of Forty-Two Hundred Fifty ($4250.00) Dollars, with 
interest from October 16, 1936, besides costs. 

LECKIE & SHERIER 
By JOSEPH T. SHERIER, 

1001 15th Street, N. W., 
Attorneys for Plaintiff, and 
J. ALLAN SHERIER, 

Attorney for Plaintiff. 

10 Bill of Particulars 

On or about the first of April, 1936, the defendant orally 
employed the plaintiff to secure a purchaser for or effect for 
the defendant, upon terms satisfactory to him, an exchange 
of his real estate located in Montgomery County, Maryland, 
and agreed to consummate such exchange or sale, if ef¬ 
fected. 

For a further bill of particulars, the plaintiff attaches 
hereto a copy of the contract of August 31st, 1936. 

LECKIE & SHERIER 
By JOSEPH T. SHERIER, 

J. ALLAN SHERIER, 
Attorneys for Plaintiff. 
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14 Defendant’s Amended Answer and Defenses 

By leave of Court first had and obtained, the defendant, 
Morris Miller, hereby withdraws the pleas heretofore filed 
herein, and in lieu thereof hereby files and substitutes the 
following answer and defenses to the declaration hereto¬ 
fore filed in this cause. 

Defendant’s First Defense 

The defendant denies that prior to June 5,1936, or at any 
other time, he agreed with the plaintiff that in the event the 
plaintiff “was successful in inducing the owner of any im¬ 
proved real estate in the District of Columbia, satisfactory 
to the defendant, to exchange the same for property in 
Maryland, he would consummate such exchange.” A con¬ 
tract for the exchange of certain real estate was negotiated 
by plaintiff, but the same was not based upon any reliance 
by plaintiff on the alleged contract, nor did plaintiff induce 
Schwinn, Inc. to exchange real estate in reliance thereupon. 
The defendant entered into a contract in writing with the 
plaintiff to pay to the plaintiff, for its services in negotiating 
the exchange contract, the sum of $750.00, to be due and 
payable in the event and at the time of the consummation 
of said exchange contract, and at no time did the defendant 
enter into any other or different contract with the plaintiff. 

15 Defendant’s Second Defense 

The contract between the defendant and Schwinn, Inc., 
by its terms provided that it should be consummated on 
August 15,1936, prior to which time Schwinn, Inc. expressly 
notified the defendant that it would be unable to perform or 
consummate the contract on or before August 15, 1936, for 
the sole reason that it did not have title to certain parcels 
of the property agreed to be exchanged by it subject only 
to the encumbrances mentioned in the said contract, and be¬ 
cause certain parcels of said land at that time were subject 
to and charged with a certain other encumbrance. There¬ 
after, at the special instance and request of Schwinn, Inc., 
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the defendant, with the knowledge and consent of the plain¬ 
tiff, entered into a supplemental agreement with Schwinn, 
Inc., whereby the time for the consummation of the contract 
was extended to October 16th, 1936. The said supplemental 
agreement, containing the recital that Schwinn, Inc. was un¬ 
able to consummate the agreement on August 15, 1936, was 
read and approved by the plaintiff, its agents and officers, 
prior to its execution by the parties thereto. 

Defendant’s Third Defense 

The defendant made a tender of a deed to Schwinn, Inc. 
on the date alleged in the plaintiff’s declaration, to wit: 
October 16,1936, but the defendant denies that Schwinn, Inc. 
refused to accept title to the Maryland property because of 
an easement as alleged in the declaration, or that it declined 
to consummate the contract of exchange on the ground that 
the conveyance tendered by defendant was not in compli¬ 
ance with the contract of June 5, 1936, as amended by the 
supplemental contract aforesaid. On the contrary, at the 
time of the aforesaid tender by the defendant, Schwinn, Inc., 
its officers and agents, made no objection to the tender or to 
the sufficiency thereof, but Schwinn, Inc. on the said date 
refused to consummate th<> contract entered into with the 
defendant, and expressly based its refusal to do so upon 
the sole ground that Schwinn, Inc. -was totally unable to 
comply with the terms, covenants and conditions of its con¬ 
tract with the defendant, and Schwinn, Inc. by its officers 
and agents, on August 16,1936, in the presence of the officers 
and agents of the plaintiff, expressly so stated. 

16 Defendant’s Fourth Defense 

At the time of the execution of the contract of June 5, 
1938, the title to certain parcels of land which Schwinn, Inc. 
had agreed to convey to the defendant was subject to cer¬ 
tain encumbrances and deeds not mentioned in the contract 
of exchange, so that Schwinn, Inc. at said time and at all 
other times, was not able to convey the property according 
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to the contract or to consummate its agreement with the 
defendant for the exchange of the said property; and all the 
material facts relating to the encumbrance of the title of 
the said property, at the time of the execution of the said 
contract, w’ere known to the plaintiff, and w T ere by the plain¬ 
tiff, its agents and officers, intentionally and fraudulently 
withheld from the defendant, in direct violation of its and 
their duty to disclose the said facts to the defendant. 

Defendant’s Fifth Defense 

On April 6, 1936, and prior thereto, the record title to 
lots 43 to 45 in Sq. 3297, w T as held by Emily G. Schwinn and 
not by Schwinn, Inc. Prior to April 6, 1936, a deed to said 
land had been delivered to William D. Burns, president of 
the plaintiff corporation, and w’as held in escrow for the 
protection and benefit of one Kass Realty Company, Inc. 
On June 25, 1936, Emily G. Schwinn conveyed the land to 
Miriam Kelley. A deed conveying said lands to Kass Realty 
Company, Inc. was executed by the record owner, and de¬ 
livered to the Columbia Title Insurance Company, to be held 
in escrow for the benefit and protection of the Kass Realty 
Company, Inc. upon the terms and conditions of a certain 
contract dated June 25, 1936, between Emily G. Schwinn 
and the said last-named company. At the time of the exe¬ 
cution of the contract between defendant Miller and 
Schwinn, Inc., under date of April 6, 1936, the plaintiff, its 
agents and officers, knew that Schwinn, Inc. did not have 
the record or legal title to the aforesaid parcels of real es¬ 
tate, and also knew* of the contract aforesaid between Emily 
G. Schwinn and the Kass Realty Company, Inc.; but said 
plaintiff, its agents and officers in violation of its duty to de¬ 
fendant Miller, fraudulently, wilfully and intentionally with¬ 
held said information from this defendant, who had no 
knowledge, notice or information as to the record 
17 title to said parcels of land, and at said time believed 
that Schwinn, Inc. w T as the record owner and could 
convey the same pursuant to said exchange contract of 
April 6, 1936. Said information was material and had de- 
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fendant known of the state of the title to said parcels of 
land he would not have entered into the contract of exchange 
of April 6,1936. 

Defendant's Sixth Defense 

Defendant was at all times ready, able and willing to per¬ 
form the terms, conditions and covenants of his contracts 
with Schwinn, Inc., and so tendered himself at the time fixed 
by the said contracts for the performance thereof, to wit, 
on October 16,1936. 

Defendant's Seventh Defense 

The defendant denies that the plaintiff has suffered the 
loss of the commission agreed to be paid to the plaintiff by 
Schwinn, Inc., (or that the plaintiff has suffered any loss 
whatsoever) by reason of any act or alleged default of this 
defendant, and the defendant denies that he is indebted to 
the plaintiff in the sum sued for or in any sum whatsoever, 
or that he is liable to the plaintiff for any damage alleged to 
have been suffered by the plaintiff. 

Defendant's Counterclaim 

At the time of the commencement of this suit, the plain¬ 
tiff was, and still is, indebted to the defendant in the sum of 
$750.00, for that the defendant delivered to the plaintiff 
the sum of $750.00, as a deposit, to be held by the plaintiff 
for and on behalf of the defendant, to be applied on account 
of a commission to be earned by the plaintiff as broker 
when and if the contract for exchange of certain real estate 
should be consummated, the said contract between the de¬ 
fendant and Schwinn, Inc., bearing date of June 5, 1936, 
and amended on August 31, 1936. 

The aforesaid agreement was not consummated on ac¬ 
count of the failure of Schwinn, Inc. to perform the coven¬ 
ants and conditions contained in the said agreements 
18 on its part to be performed, and the plaintiff, at the 
time of the negotiations between the parties leading 
up to the execution of said contract, had full and complete 
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knowledge of the state of the title of the property to be 
conveyed by Schwinn, Inc., as set forth in the preceding de¬ 
fense which is hereby incorporated herein by reference, and 
the plaintiff knew that Schwinn, Inc., could not perform the 
covenants of the contracts on its part to be performed, and 
in violation of its duty in the premises, the plaintiff failed 
to disclose to the defendant any of the aforesaid facts re¬ 
lating to the said title, but in violation of its duty led the 
defendant to believe that Schwinn, Inc. at said time had the 
legal and record title and was in a position to comply with 
the terms of its contract. 

But for the representations and conduct of the plaintiff 
concerning the title aforesaid, the defendant would not have 
entered into the written contracts aforesaid, and would not 
have entered into any agreement with the plaintiff to pay 
any brokerage fee in connection therewith, and that by 
reason thereof plaintiff has not become entitled to a brok¬ 
erage fee of $750.00, or any part thereof, and the plaintiff 
had no right to retain the said funds after the failure of 
Schwinn, Inc. to consummate the aforesaid contracts. 
Nevertheless, although often demanded, the plaintiff has 
failed and refused to pay to the defendant the said sum of 
$750.00 or any part thereof. 

WHEREFORE, the defendant became and is entitled to 
recover of the plaintiff the sum of $750.00, and therefore 
files this plea of counterclaim, to recover the said sum 
from the plaintiff. 

MILTON STRASBURGER 

DAVID HORNSTEIN 
Attorneys for Defendant 
Tower Bldg. 

Washington, D. C. 

I consent to the filing of this amended answer. 

JOSEPH T. SHERIER 
Attorney for Plaintiff 

Per. L. J. 



10 


19 Replication to Counterclaim 

For replication to the counterclaim filed herein by the de¬ 
fendant, the plaintiff says that it is not indebted to the de¬ 
fendant in the amount claimed therein nor in any other 
amount. It denies that it withheld from the defendant any 
information regarding the title of Schwinn, Inc., to the land 
in question. 

The plaintiff further avers that by the contract of June 5, 
1936, between the defendant and Schwinn, Inc., the defen¬ 
dant employed the plaintiff as his broker and agreed to pay 
the plaintiff SEVEN HUNDRED FIFTY ($750.00) Dollars 
for its services in procuring the contract of exchange be¬ 
tween the defendant and Schwinn, Inc. In the contract 
aforesaid, the defendant further agreed to convey to 
Schwinn, Inc., certain real property situated in Montgomery 
County, Maryland, free and clear of encumberances. After 
the execution of this contract, and before the date of per¬ 
formance therein fixed, the defendant, without the knowl¬ 
edge or consent of Schwinn, Inc., or of this plaintiff, en¬ 
cumbered the aforesaid Maryland land by conveying a part 
thereof to the Washington Suburban Sanitary Commission 
for the purpose of constructing and maintaining thereon a 
sewer. 

Upon discovery by Schwinn, Inc., that the defendant had 
thus encumbered his property and was in conse- 

20 quence thereof unable to convey it “free and clear of 
encumbrance,” as provided in the contract of June 

5,1936, Schwinn, Inc., refused to consummate the exchange. 
The plaintiff says that since it had performed all of the ser¬ 
vices required of it by the contract aforesaid and the ex¬ 
change agreement was not consummated because of the de¬ 
fendant’s aforesaid breach, the plaintiff is entitled to re¬ 
tain the deposit of seven hundred and fifty ($750.00) Dol- 
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lars, made by the defendant, and apply it in payment of the 
commission which the defendant agreed to pay the plaintiff. 

JOSEPH T. SHERIER, 

J. ALLAN SHERIER, 
1001-15th Street, N. W., 

Attorneys for Plaintiff . 

Service of a copy of the foregoing replication to counter¬ 
claim acknowledged this 16th day of October, 1939. 

DAVID HORNSTEIN, 
MILTON STRASBURGER, 
Tower Building, 

Attorneys for Defendant. 

EXCERPTS FROM TESTIMONY DESIGNATED BY 

APPELLANT. 

The witness Isen testified: 

39 Q. And what did you tell Miller, if anything, in 
regard to the title to the property at that time, be¬ 
fore the deal was consummated and the contract signed? 
A. Why, I told Mr. Miller the whole story of how the title 
was, and that is why Mr. Schwin insisted on having the long 
settlement in this case, in this deal, so that they could com¬ 
plete the stores, and when the stores were completed that 
property would be free to be turned over to Miller. 

Q. So you told Miller, did you, that Schwfin Company, In¬ 
corporated, had conveyed the property to William D. Burns 
to be held in escrow or protection, or guaranty of some 
kind, of Kass Realty Company? A. That is right. 

Q. Did you tell them the terms upon which it was being 
held? A. I don’t know* whether I went over all the details, 
but I told them the nature of the thing, and I told them 
when the stores, the stores they were building on First and 
Farragut, was completed, it wfill have to be turned back to 
Schwin because it was Schwin’s property, and then he would 
turn it over to Miller. 



Q. When did you tell them that? A. I don’t know ex¬ 
actly, but I told them when we were negotiating this deal, 
during the negotiations. 

*#••* *#•** 

42 Q. W'as there anything ever said, so far as you 
know, in the presence of Mr. David Hornstein regard¬ 
ing the title to either of these properties, the one on Ingra¬ 
ham Street or the other properties? A. Yes, sir, there was. 

Q. WTiat was said to Mr. Hornstein? A. The same thing 
that was told to Mr. Miller. 

Q. Who said it? A. I think I said it, and I think Taube 
also told him. 

Q. Were you present when Taube told him? A. I think 
I was one time; that is my recollection. 

Q. The conversations you referred to, in which Mr. Horn¬ 
stein was told about the escrow deed, were they before 
the original contract of June 5, 1936, was signed? 

43 A. Yes, sir. 

Q. And the same thing is true, is it, with regard to 
the statement made by Mr. Taube regarding the same sub¬ 
ject matter? A. Yes, that is my recollection. 

##••* • * # * * 

Q. And how long did you say it would take to complete 
the escrow agreement? A. W 7 hich escrow agreement are 
you talking about? 

Q. For the Kass matter. A. I think around sixty or 
seventy days, or thereabouts; at least, that is what Mr. 
Schwin said, that he thought he would have them finished 
by that time, and this was made to finish coincident with 
the building. 

Q. And that was the reason you had a long contract? A. 
Yes, sir. 

Q. And you told Mr. Miller? A. Yes. 

Q. And you told it to Mr. Hornstein? A. That is my 
recollection. 
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44 Q. Were you present at any conversations with 
Mr. Miller or Mr. Hornstein, in which it was stated 

to Hornstein or Miller that Schwin, Incorporated, wasn’t 
ready to deliver on August 15,1936? A. Yes, sir. 

Q. Where was the conversation? A. I think it was in 
Bradley, Beall & Howard’s office at that time. 

Q. Who w T as present at that time? A. If I recollect, I 
think Mr. Taube, Mr. Beall, and I think Mr. Hornstein, 
but I am not sure about that now, and myself and Mr. 
Miller. 

Q. Are you sure that that was before the date of the 
proposed consummation of the contract, namely, August 15, 
1936 ? A. I couldn’t tell you the exact date, but it was about 
that time. 

##### * * * * * 

45 Q. What was said? A. That the buildings were 
not finished, and they couldn’t get that escrow agree¬ 
ment released until they were finished, and they wanted an 
extension for a further period of time, and the extension 
agreement, as I recollect, was drawn up at that time, and 
Mr. Miller insisted, I think, on getting $2500 bonus for that 
extension agreement. 

* * • * * ***** 

The witness Beall testified: 

48 Q. What is your name? A. William M. Beall. 

Q. What office did you hold in Bradley, Beall & 
Howard, Incorporated, on June 6, 1936? A. President. 

Q. Are you still president? A. Yes, sir. 

Q. Were you present at any conversations between Mr. 
Miller and Mr. Taube regarding the contract we have re¬ 
ferred to? A. In August, 1936. 

Q. What date in August? A. I think it was the Satur¬ 
day preceding the 15th of August. 

• •*#**••*• 

49 Mr. Burns was on his vacation. This matter came 
up in August, and that was the first time I was drawn 

into it. 
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Q. And who was present on that occasion? A. Mr. Mil¬ 
ler, Mr. Hornstein, Mr. Taube, Mr. Isen, and I don’t know 
whether you were there, or not; I am not sure, but I don’t 
think you were there, but I do think George Schwin was 
there, but I am not sure. 

#«*#*••••* 

50 Q. Tell us just what was said. A. Well, the ex¬ 
planation was that the delay in finishing the con¬ 
struction was due to the fact that the District had required 
them to put in steel girders. That meant that they had to 
put in piers. The partition walls between the stores were 
cinder block. They had to come out and put in piers to 
rest the steel girders on. There was a long delay in get¬ 
ting the steel— 

#***####*# 

The Witness: There was a considerable delav in get- 
ting the steel, so that held up the work. 

Mr. Kass wouldn’t release that escrow deed because he 
wanted to be sure that the buildings would absolutely be 
fully completed so that his second trust would be protected. 
• ••#*•#«•# 

51 Q. I mean, are you sure those statements were 
made at the conference at which Mr. Miller and Mr. 

Hornstein were present? A. Oh, yes, because that was the 
reason they asked for the extension of time. 

• **##**•#* 

Q. What did Mr. Miller say? A. Mr. Miller didn’t 
care to grant the extension; that is the reason the 

52 conversation lasted such a long time. 

Q. What was the final consummation of that par¬ 
ticular conversation? A. That if he was paid $2500, and 
that the settlement would be adjusted as of August 15, all 
the rents being held by Bradley, Beall & Howard and not 
disbursed to Schwin, Incorporated, he finally agreed to an 
extension. 
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Q. Was that contract then placed in writing the same day? 
A. No, sir. 

Q. How long afterward was it put in writing? A. I 
think it was several days. 

• *•#**•••• 

The witness Taube testified: 

78 Q. W’hen was the discussion as to when your prop¬ 
erties could be delivered? A. When the date for 

settlement was discussed, and I think Mr. Miller asked the 
question why we wanted to wait so long for settlement in 
view of the fact that the apartments were completed, and 
if he was going to go ahead with the deal he wanted to get 
rid of the non-income property for income-producing prop¬ 
erty. 

• ••#*•#••* 

79 A. Well, as I say, we told him we would have to 
finish those stores before we could consummate this 

deal, and Isen said, “He knows all about that,” something 
like that, and I said no more. 

Q. Then nothing was said in your presence at that time? 
A. I can’t remember other than that, except we couldn’t 
complete the deal until we completed the stores at Fourth 
and Farragut. 

Q. And in that conversation nothing was said about the 
connection between First and Farragut and the consumma¬ 
tion of the deal? A. I think Isen—he called him Morris. 
He said, “Morris knows all about that.” 

********** 

Q. You didn’t say to Mr. Miller, nor did you hear any¬ 
body else say to Mr. Miller, that the deal was dependent 
on the completion of the First Street property, and the 
First Street property being tied up in an escrow deed? A. 
My impression was that he knew about it. 

Q. Leaving aside your impression, did you hear anybody 
say so? Did you hear anybody say that to Mr. Miller? A. 
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I never heard anyone say that there was an escrow deed up, 
no, not at that time. 

Q. Not at that time. When was the first time, as far 
as you know personally, that something was said to Miller 
about an escrow deed? A. Well, I recall definitely telling 
him myself some time prior to August 15. 

Q. That was the first time, was it? A. That I recall say¬ 
ing it myself, yes. 

####*#**** 

87 Q. At the time when this supplemental contract was 
consummated, that is to say, on October 15, 1936, 
Bradley, Beall & Howard had in their possession to the 
credit of Schwin, Incorporated, the rents that had been 
collected from the Fourth Street property for a period of 
months, which had been held by them pursuant to that sup¬ 
plemental contract; is that right? A. Yes, sir, for 
S8 two months from August 15 to October 15. 

Q. How much money did they have in hand at 
that time; do you remember? A. About $2260. 

Q. What has become of that money? Was it ever turned 
over to Schwin, Incorporated? A. When Schwin, Incorpo¬ 
rated, dissolved, Rose Taube, my mother, was given the 
claim that Schwin had on that fund, and when this case 
was finally decided that money, less legal expenses, was paid 
to the estate of Rose Taube. 

#*###***** 

91 Q. When you and Mr. Miller inspected the Fourth 
Street properties, these apartments, and you told 
him that you couldn’t deliver those properties until the 
completion of the stores at First and Farragut, what did 
he say to that? A. He didn’t say anything. He just 
looked at me, and Isen said, “He knows all about that,” 
and I didn’t want to say anything more. 

Q. Did he make any comment about it? A. No, he never 
said anything. 

Q. Now, tvro or three days prior to August 15, 1936, 
when you had some conference with Mr. Miller about an 
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extension of time for the performance of your contract, 
did you tell him then about this escrow deed? A. I told 
him a long time before two or three days. I mean at that 
time I had seen him quite often, and told him we wouldn’t 
be able to deliver, and why we wouldn’t be able to 
92 deliver, that we had these properties up as security. 

Q. Was that the only obstacle you had in the way 
of settling? A. That was the only obstacle we had in the 
way of settling, and in my best knowledge we would have 
settled if we had been given the time. 

Mr. Sherier: That is all. 

The Witness: We spent $800 for plans. 

Mr. Strasburger: That is all. 
*••*•••••* 

The witness Hornstein testified: 

18 Two or three days before August 15, 1936, Taube 
told us that his (Schwinn’s) property was in an¬ 
other deal and it would be impossible for him to deliver 
the seven buildings on August 15th. Taube asked for time 
to straighten out this other affair. Nothing was then men¬ 
tioned about the sewer. On August 31,1936, Taube agreed 
to pay $2,500.00 if Miller would waive the settlement or ex¬ 
tend the time for settlement for sixty days and not require 
them to go thru with the deal when they were not able to 
do it. 

19 Witness Morris Miller, testified substantially as 
follows: 

Substantiated the entire testimony of witness David 
Hornstein. 
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n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
DESIGNATED BY APPELLANT. 

131 Findings of Fact 

Finding 1—On June 5, 1936 defendant and Schwinn, Inc. 
entered into a contract whereby they agreed to exchange 
certain real estate; Schwinn’s property was in the District 
of Columbia and Miller’s property in Montgomery County, 
Maryland. 

Plaintiff had negotiated the contract and it was agreed 
that plaintiff should receive a commission of $5,000—$750 
to be paid by defendant and $4250 to be paid by Schwinn, 
Inc. Copy of said contract is made part hereof by refer¬ 
ence. 

Finding 2—Said contract in paragraph 1 provided that 
defendant Miller should convey his property “by deed with 
special warranty, free and clear of encumbrance”. 

Paragraph 2 provided that Schwinn should convey “by 
deed with special warranty” seven apartment houses, fully 
described, which were subject to first and second trusts, 
also fully described. 

Paragraph 4 provided for liquidated damages of $5,000, 
in the event either party should fail to comply with the 
terms of the contract. 

Paragraph 5 provided that the title to each prop- 

132 erty should be good of record and in fact, subject 
only to the encumbrances mentioned; and that should 

either title be found defective the exchange agreement 
“shall, at the option of the vendee of such property, be and 
become null and void, but neither party hereto shall be li¬ 
able to the other for any damage by reason of such defec¬ 
tive title”. 

By paragraph S defendant Miller guaranteed that the 
land to be conveyed by him was zoned for apartment pur¬ 
poses and that “he will put in suitable and sufficient sewer 
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and water services for the property at his own expense be¬ 
fore the date of settlement”. 

Paragraph 10 provided that the agreement should be con¬ 
summated simultaneously on or before August 15, 1936. 

Paragraph 11 provides— 

“That Bradley, Beall & Howard, Inc. is acting in the 
premises as agent for all of the parties hereto and with the 
full knowledge and consent of all of said parties hereto, and 
shall be paid a commission for its services the sum of Seven 
Hundred Fifty Dollars ($750) by said party of the first 
part, and shall also be paid a commission for its services 
the sum of Forty-Two Hundred Fifty Dollars ($4250) by 
said party of the second part. Said commission to be paid 
at the time of settlement”. 

Finding 3—At the time of the execution of said contract 
of exchange the title to three of said apartment houses sit¬ 
uated on lots 43, 44 and 45 in Square 3297 was vested in 
William D. Burns, an employe of plaintiff and a son of 
Edwin N. Burns, vice-president of plaintiff corporation, 
the same having been conveyed theretofore to William 
D. Burns by deed from Schwinn, Inc., recorded in Liber 
6968 at folio 116. This fact was never communicated to 
Miller and was at all times unknown to him until after Oc¬ 
tober 16, 1936. 

Prior to the date of said contract of exchange Schwinn, 
Inc. had purchased from one Garfield Kass certain unim¬ 
proved real estate, at First and Farragut Streets, in 
133 consideration for which Schwinn, Inc. had executed 
a certain second deed of trust. Schwinn, Inc. agreed 
to construct certain buildings on the land purchased from 
Kass and to insure completion of said buildings, and to 
indemnify Kass, Schwinn, Inc. caused to be executed to 
Kass a deed to said parcels known as lots 43, 44 and 45 in 
Square 3297 (which were part of the buildings in the 
Schwinn-Miller exchange deal) which deed had been deliv¬ 
ered to the Columbia Title Insurance Company to be held 
in escrow, the same to be delivered to Kass in the event of 
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the failure of Schwinn, Inc. to complete the buildings ac¬ 
cording to specifications. The buildings were not com¬ 
pleted on October 16,1936 and the deed was not up to said 
time returned to Schwinn, Inc. 

Plaintiffs at the time of the execution of the exchange 
contract and prior thereto knew of the existence of said 
deeds and the status of said title to three of the properties 
agreed by Schwinn, Inc. to be conveyed to Miller; the weight 
of the evidence indicates that Miller was not informed of 
the facts set forth in this Finding at the time of the execu¬ 
tion of the exchange contract. 

Finding 4(a)—On June 5, 1936 Miller had not yet ac¬ 
quired legal title to the land which he agreed to sell in the 
exchange contract. He became the contract owner of said 
parcel on April 4, 1936; deed from the owmer of this prop¬ 
erty was delivered to Miller on June 29, 1936 and recorded 
July 6, 1936, and at that time and thereafter his title was 
good of record and in fact except for the encumbrance about 
to be described. Miller did not disclose to plaintiff or to 
Schwinn the facts set forth in this Finding. 

134 Finding 4(b)—On June 15,1936 Miller perpetually 

and irrevocably dedicated to the Washington Subur¬ 
ban Sanitary Commission of Maryland a strip of land six 
feet wide entirely across one side of his land (201.7) feet for 
installation and maintenance of sewers designed to serve 
other property as well as the property covered by the ex¬ 
change contract. No actual notice of dedication was given 
to Schwinn. 

Finding 5—Before August 15,1936 Schwinn’s representa¬ 
tive told Miller that Schwinn was unable to perform. There¬ 
after a supplemental contract w’as entered into on August 
31, 1936, which contract is made part hereof by reference. 
This contract contains the following provisions (in sub¬ 
stance)— 

That whereas the party of the second part (namely 
Schwinn, Inc.) was unable to make settlement of or to con¬ 
summate the aforesaid contract on August 15, 1936 in ac¬ 
cordance with the terms of said contract of June 5, 1936 
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and has requested an extension of time for performance, it 
is agreed to extend the time to October 16,1936. 

As consideration of the extension Schwinn agreed to pay 
plaintiff $2500, and as security for this payment the rents 
of the apartment houses were to be collected by Bradley, 
Beall & Howard, Inc. and held in escrow. 

Finding 6—Before October 16, 1936 Miller notified 
Schwinn that he was ready to perform on said date and de¬ 
manded that Schwinn meet him at the Title Company and 
perform the contract. 

Finding 7—Schwinn was never able or ready to perform 
the contract. The buildings referred to in Finding 3 had not 
been completed by October 16, 1936 and the title to 
Schwinn’s property was so involved that it was not and 
could not be released. 

On October 16, 1936 Schwinn conveyed by deed in 
135 fee four of the apartment houses in question to Emily 
G. Schwinn, without the knowledge of Miller and 
without notice to him. 

On said October 16,1936 Schwinn did not know or suspect 
that there was any defect in Miller’s title and its refusal to 
perform the contract was not due to Miller’s default. 

On said date Miller wras unable to perform his contract 
because of the encumbrance mentioned in Finding 4(b). 
Miller did not realize that the encumbrance disabled him 
from performing and he was anxious to perform the con¬ 
tract. 

Finding S—Thereafter Miller brought suit against 
Schwrinn for the liquidated damages mentioned in para¬ 
graph of the contract. Schwinn then learned of the encum¬ 
brance upon Miller’s property and successfully defended 
Miller’s suit because of the encumbrance set forth in Find¬ 
ing 2. 

Finding 9—Both Schwinn and Miller were unable to per¬ 
form the contract and w T ere in default at all times after 
January 5, 1936. 

Finding 10—The suit of Miller against Schwinn was de¬ 
cided by the United States Court of Appeals for the Dis- 




trict of Columbia on June 24, 1940 (see 72 App. D. C. 282; 
113 F(2nd) 748.) After this decision plaintiff turned over 
to Emily G. Schwinn, assignee of Schwinn, Inc. the rents 
theretofore claimed from such properties, which then 
amounted to about $2250. 

136 Conclusions of Law 

I conclude as matter of law— 

1— That plaintiff is not entitled to recover on his claim. 

2— Defendant is not entitled to recover on the counter¬ 
claim. 

June 26 1941 

JESSE C. ADKINS 
Justice. 

137 Memorandum 

1— Plaintiff claims that Schwinn’s failure to perform the 
contract was due to defendant’s breach and that defendant 
is liable for the commission of $4250 which would have been 
paid to him by Schwinn except for defendant’s default. 

The facts are that Schwinn was never able to perform the 
contract, and that its breach occurred before it knew of 
defendant’s default. Therefore defendant’s breach was not 
the cause of Schwinn’s action, though it did furnish an ade¬ 
quate defense to defendant’s attempt to recover liquidated 
damages from Schwinn. 

2— Even if it could be said that Schwinn’s failure to per¬ 
form the contract w~as caused by defendant’s breach, I think 
the law is settled against plaintiff by Giovannoni et al v. 
Waple & Janies, Inc, 70 App. D. C. 229. There the seller 
agreed to pay the broker’s commission but did not do so 
because the purchaser defaulted. The broker then brought 
suit against the purchaser but the Court of Appeals decided 
that recovery did not lie against him. This decision is sup¬ 
ported by the great weight of authority. Most of the cases 
relied on by plaintiff are discussed and distinguished in the 
opinion in that case. 
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3—At the time of signing the exchange contract Miller 
deposited $750 with plaintiff for the purpose of paying the 
commission which he had promised to pay the latter. Since 
defendant is himself in default under the exchange contract, 
I think he is not entitled to recover this money back. 

June 26 1941 

JESSE C. ADKINS 
Justice 

138 Order for Judgment 

This cause having come on for hearing, upon the plead¬ 
ings and evidence, and having been duly considered by the 
Court, after argument by Counsel for the respective par¬ 
ties, and the Court having filed herein his findings of fact, 
conclusions of law, and memorandum, it is by the Court, this 
17th day of July, 1941, 

Ordered, Adjudged and Decreed that judgment be en¬ 
tered for the defendant and against the plaintiff on the 
plaintiff’s claim herein, and that said claim be denied, and 
that judgment be entered for the plaintiff on the defendant’s 
counterclaim herein, which counterclaim is hereby denied. 

JESSE C. ADKINS 
Justice 

Approved as to form: 

JOSEPH T. SHERIER 
Attorney for Plaintiff 

MILTON STRASBURGER 
DAVID HORNSTEIN 
Attorneys for Defendant 
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IN THE 


United States Court of Appeals 

foe the District of Columbia 


No. 8044 


BRADLEY, BEALL & HOWARD, INCORPORATED, 

Appellant, 

v. 

MORRIS MILLER, Appellee and Cross-Appellant. 


STATEMENT OF THE CASE. 

This action was instituted by Bradley, Beall & Howard, 
Inc., a real estate broker, against Morris Miller, to recover 
damages equal to the commission which Schwinn, Inc. 
would have paid except for Miller’s default, notwithstand¬ 
ing the fact that Schwinn was never able to perform its con¬ 
tract because of its defective title. 

The Complaint avers an express contract to the follow¬ 
ing effect: 

“The defendant, Morris Miller, employed the plain¬ 
tiff, a real estate broker, to effect for him the exchange 
of certain unimproved real estate situated in Mont¬ 
gomery County, Maryland, for improved real estate in 
the District of Columbia, and agreed with the plaintiff 
that in the event that it was successful in inducing the 
owner of any improved real estate in the District of 
Columbia, satisfactory to the defendant, to exchange 
the same for the property in Maryland, the defendant 
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would consummate such exchange .” (The bill of par¬ 
ticulars sets forth that this contract to consummate 
the deal was “oral”.) “The complaint further avers: 
‘that in reliance upon the aforesaid agreement the 
plaintiff induced Schwinn, Inc. to exchange certain im¬ 
proved real estate in the District of Columbia for the 
Maryland property. Thereupon, on June 5, 1936, de¬ 
fendant and Schwinn, Inc. entered into an agreement in 
writing to exchange their respective properties on Au¬ 
gust 15,1936. * * # Thereafter, on October 16, 1936, the 
defendant tendered to Schwinn, Inc. a deed conveying 
to it the Maryland property, subject to the “easement”, 
for sewer purposes. * * * Schwinn, Inc. being without 
previous knowledge of the aforesaid dedication, re¬ 
fused to accept title to the Maryland land thus en¬ 
cumbered, and declined to consummate the contract of 
exchange on the ground that the conveyance tendered 
by the defendant was not a compliance luith his con¬ 
tract to convey to Schwinn, Inc. his property free and 
clear of encumbrance* 

“Plaintiff, therefore, avers that by reason of the de¬ 
fendant’s breach of his contract with Schwinn, Inc. 
and the plaintiff, the latter has been deprived of and 
has lost the commission which it would have otherwise 
received from Schwinn, Inc.” 

There was not a scintilla of evidence offered in the case 
to establish any such independent contract between Miller 
and the broker that the former would consummate the con¬ 
tract, nor was there any evidence that Schwinn declined to 
accept the tender for the reason averred. The written con¬ 
tract of exchange was entered into and signed solely by 
Schwinn and Miller. The Appellant was not a party to the 
contract and did not sign it. The contract did contain pro¬ 
visions relating to the commission to be paid the broker 
by the respective parties, but there was no express agree¬ 
ment between Miller and the broker, as alleged, that he 
would perform his contract with Schwinn. 

The contract, in fact, failed of consummation because 
Schwinn at no time had legal title to the property which it 
had agreed to convey to Miller. The breach on Schwinn’s 
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part occurred before it knew of Miller’s default, and there¬ 
fore, as stated by the Court below, “was not the cause of 
Schwinn’s action.” 

Paragraph 11 of the contract provides that the broker, 
acting for both parties, should be paid $750.00 by Miller, 
and $4,250.00 by Schwinn, and that the said commissions 
should be paid at the time of settlement. 

Schwinn from the time of the inception of its business in 
this City, had employed Bradley, Beall & Howard, Inc. as 
its broker. It had borrowed more than a half million dol¬ 
lars through the broker, and all of its properties had been 
listed for sale or exchange with the office of plaintiff, in¬ 
cluding the property agreed to be conveyed to Miller. On 
the other hand, Appellant, prior to the contract in suit, had 
never had any dealings with Miller. 

The transaction was initiated in the following manner: 

Martin I. Isen, an employe of Appellant, learning that 
David Hornstein, a lawyer, had clients interested in the 
purchase of real estate, called to see Hornstein and was by 
him introduced to Miller. This introduction led to active 
solicitation on the part of the salesman, and certain nego¬ 
tiations were conducted between Isen and Miller—all in the 
presence of Hornstein. These negotiations resulted in the 
execution of the aforementioned written contract of ex¬ 
change. 

At the time of these negotiations Schwinn did not have 
legal title to Lots 43 to 45 in Square 3297, which were a part 
of the parcels embraced in the exchange contract. This fact 
was known to the broker at the time, but was not communi¬ 
cated to Miller or his attorney, Mr. Hornstein. (See Find¬ 
ings of Fact #3; also, testimony of Hornstein and Miller.) 

The state of the title is set forth in detail in the Findings 
of Fact, as follows: 

“At the time of the execution of said contract of ex¬ 
change the title to three of said apartment houses 
situated on Lots 43, 44 and 45 in Square 3297 was 
vested in William D. Burns, an employe of plaintiff 
and a son of Edwin N. Burns, Vice-President of plain¬ 
tiff corporation, the same having been conveyed there- 
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tofore to William D. Burns by deed from Schwinn, 
Inc. recorded in Liber 6968 at folio 116. This fact was 
never communicated to Miller and was at all times un¬ 
known to him until after October 16, 1936. 

“Prior to the date of said contract of exchange 
Schwinn had purchased from one Garfield Kass certain 
unimproved real estate at First and Farragut Streets, 
in consideration for which Schwinn, Inc. had executed 
a certain second deed of trust. Schwinn, Inc., agreed to 
construct certain buildings on the land purchased from 
Kass and to insure completion of said buildings, and 
to indemnify Kass, Schwinn, Inc. caused to be executed 
to Kass a deed to said parcels knowm as lots 43, 44 
and 45 in Square 3297 (which were part of the build¬ 
ings in the Sclrwinn-Miller exchange deal) which deed 
had been delivered to the Columbia Title Insurance 
Company to be held in escrow, the same to be delivered 
to Kass in the event of the failure of Schwinn, Inc. to 
complete the buildings according to specifications. The 
buildings were not completed on October 16, 1936, and 
the deed was not up to said time returned to Schwinn, 
Inc. 

“Plaintiff at the time of the execution of the exchange 
contract and prior thereto knew of the existence of 
said deeds and the status of said title to three of the 
properties agreed by Schwinn, Inc. to be conveyed to 
Miller; the weight of the evidence indicates that Miller 
was not informed of the facts set forth in this Finding 
at the time of the execution of the exchange contract.” 
(Findings #3.) 

Both Miller and Hornstein testified that they knew abso¬ 
lutely nothing about the Kass deal at the time of the sign¬ 
ing of the contract (Appellee’s Appendix pages 8,13). They 
naturally assumed that Schwinn, Inc. had the fee simple 
title to the Fourth Street property and could convey it to 
Miller pursuant to the contract of exchange. 

The statement in Appellant’s brief that “prior to the 
execution of the contract of June 5, 1936, Miller had been 
advised by Isen and Taube that Schwinn’s property was 
encumbered,” etc. is not supported by the record. Isen did 
testify that he had communicated certain of the facts to 
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Miller, but Taube stated that when he made reference to 
the finishing of certain stores before the deal could be con¬ 
summated, Isen said “he knows all about that” (Appel¬ 
lant’s Appendix, page 15). It is apparent that when the 
matter was thus referred to, Isen endeavored to seal the 
lips of Taube in order that Taube should not communicate 
the true facts to Miller. Miller denied that Isen had advised 
him about the title (See Appellee’s Appendix 13). 

The trial Court, after weighing the conflicting testimony 
on the subject, made a finding that the facts relating to title 
were not communicated to Miller. 

Paragraph 5 provided that the title to each property 
should be good of record and in fact, subject only to the 
encumbrances mentioned; but the contract contained no 
reference whatever to the fact that the legal title was in 
William D. Burns for the protection of the Kass Realty 
Company, to secure the payment of a second trust. 

The contract between Miller and Schwinn was not to be 
performed until August 15, 1936, because Miller undertook 
to install sewer and water facilities, the completion of which 
would necessarily entail a considerable delay. 

(Prior to August 15,1936, the title to Lots 43-45 in Square 
3297 was further encumbered by additional conveyances, in¬ 
cluding deed to Kass dated June 25, 1936, (referred to in 
the pre-trial stipulation, and also on pages 3 and 4 of the 
printed record in Miller v. Schwinn, Inc.).) Shortly 
prior to August 15, 1936, Isen told Miller and Hornstein 
that Schwinn, Inc. was “tied up” and could not perform 
its contract, but no details were given. Subsequently, cer¬ 
tain negotiations were conducted by Isen which resulted in 
a supplemental contract dated August 31, 1936, by which 
the time for performance was extended to October 16,1936. 
In this contract it was specifically stated that Schwinn had 
been unable to consummate its contract and had requested 
the extension. (The $2,500.00 agreed to be paid for the ex¬ 
tension was never in fact paid.) At the time of the sup¬ 
plemental contract Miller and Hornstein were still in ignor- 
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ance of the state of the title. (Testimony of Miller and 
Hornstein, Appellee’s Appendix, pages 11, 13, 14.) 

On October 16, 1936, (the extended performance date) 
Schwinn, Inc. announced its total inability to perform its 
contract with Miller, and the deal was never consummated. 
On the same day, without notice to Miller, Schwinn, Inc. 
conveyed in fee to Emily G. Schwinn, four of the apartment 
houses in question. (See Findings of Fact #7.) 

Thereupon Miller instituted an action at law against 
Schwinn, Inc. to recover stipulated damages because of the 
latter’s failure to perform its contract. (See Opinion in 
Miller v. Schwinn, 72 App. D. C. 282, 113 Fed. (2) 748, in 
which this Court held that Miller, by his dedication, had 
put it out of his power to convey his land free from encum¬ 
brances. The decision, however, adverted to the fact of 
Schwinn’s inability to perform.) 

The answer filed by Miller to the complaint in the pres¬ 
ent action, in addition to denying the principal averments 
of the complaint and alleging fraudulent concealment on the 
part of the broker, included a counter-claim on his part to 
recover the sum of Seven Hundred Fifty ($750.00) Dollars, 
which had been deposited with the broker by Miller. The 
counter-claim was based upon fraudulent concealment by 
Appellant of material information regarding the title to the 
property. 

Miller, pursuant to the provisions of the contract, en¬ 
deavored in good faith to have water and sewer installed, 
but was required by the Washington Suburban Sanitary 
Commission of Maryland to make a dedication of a certain 
strip of land. Inadvertently he neglected to inform 
Schwinn of this dedication, and was consequently in default 
under his contract. It is a fact, (and the trial Court so 
found) that “Miller” did not realize that the “encum¬ 
brance” created by the dedication “disabled him from per¬ 
forming, and he was anxious to perform the contract.” 
(Findings of Fact #7.) 
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At no time was Schwinn ever able or ready to perform 
its contract. The reasons are set forth in the Court’s Find¬ 
ings of Fact. (Finding #7.) 

The Court found that “both Schwinn and Miller were un¬ 
able to perform the contract, and were in default at all 
times after June 5, 1936.” (Findings of Fact #9.) 

The supplemental contract of August 31, 1936, provided 
that the rents arising from certain apartment houses should 
be held by Appellant for the protection of Miller. Pur¬ 
suant thereto Appellant, at the time of the decision of this 
Court in Miller v. Schwinn , held in its hands to the credit 
of Schwinn the sum of Two Thousand Two Hundred Fifty 
($2,250.00) Dollars. 

The case was submitted to the Court, the intervention of 
a jury being duly waived by both parties. 

The Court made a special Finding of Facts, concluding 
that the broker was not entitled to recover, and that Miller 
was not entitled to recover on his counter-claim. (See 
Memorandum Opinion.) 

SUMMARY OF ARGUMENT. 

I. Appellant, as a fiduciary, fraudulently withheld from 
Miller material information regarding Schwinn’s title. 

(a) The evidence established that the Appellee, Miller, 
was not informed of the title until after October 16, 1936. 
The statement in Appellant’s brief to the contrary is not 
supported by the evidence. The finding of the trial Court, 
on this point, adequately supported by substantial evi¬ 
dence, should be accepted as verity. 

(b) There were no admissions of Appellee or his coun¬ 
sel to the contrary. 

II. Prior to the final dafault on Schwinn’s part (Octo¬ 
ber 16, 1936) there was never a disclosure to Miller of 
the facts relating to Schwinn’s title, and a finding to that 
effect was made by the trial Court. Consequently, there 
could not have been, and there never was, a continuance of 
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the contract after disclosure, and no waiver of Appellant’s 
concealment. 

(a) Even had Miller succeeded in consummating the con¬ 
tract, he would not thereby have waived his right of action 
against the broker for its fraud in the course of the nego¬ 
tiations. 

III. Schwinn at no time ceased or was excused from per¬ 
formance of its contract because of any act of Miller. 

(a) Miller’s dedication for sewer purposes was unknown 
to Schwinn until after the latter’s final breach on the ex¬ 
tended performance date of October 16, 1936. 

(b) The supplemental contract of August 31, 1936 ex¬ 
pressly recited Schwinn’s breach, but made no reference to 
the dedication which had been made prior thereto. Schwinn 
could not have ceased or been excused from performance 
because of a breach unknown to it. 

(c) The trial Court held that Schwinn breached its con¬ 
tract on June 5, 1936, a time ante-dating Miller’s dedica¬ 
tion. 

(d) Miller’s breach, after the execution of the contract, 
did not relieve Schwinn from liability for the commissions 
the latter had agreed to pay the broker. 

IV. Even if it could be said that Schwinn’s failure to 
perform the contract was in part caused by defendant’s 
breach, the plaintiff would have no cause of action against 
Miller, because of the settled law of this jurisdiction, as 
announced in Giovannoni v. Waple & .James, 70 App. D. C. 
229. 

(a) The broker was not a party to the contract between 
Miller and Schwinn. 

(b) There was no independent contract on the part of 
Miller, express or implied, to exchange his lands for the 
benefit of Appellant, or to be liable for any damages in 
the event of the non consummation of the contract. 
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(c) Double commissions not being the natural or prob¬ 
able consequence in exchange contracts, knowledge and 
willingness that the broker might earn double commissions 
created no obligation on the part of one party to pay the 
commission agreed to be paid by the other party. 

(d) In no event can such damages be recovered where 
the parties are both in default. 

V. The assumption in Appellant’s brief that Miller first 
breached the exchange contract is contrary to the evidence, 
and also contrary to the findings of the trial Court. (Find¬ 
ings of Fact #9.) 

(a) Miller’s breach, being unknown to Schwinn, Inc., was 
not the cause of Schwinn’s failure to perform, and did not 
deprive Appellant of the commission agreed to be paid by 
Schwinn. 

(b) Plaintiff having knowingly procured a futile con¬ 
tract, due to Schwinn’s lack of title and inability to con¬ 
vey, it has no cause of action against Miller. 

(c) The contract of exchange, being expressly condi¬ 
tioned upon good title (Paragraph #5') and the commis¬ 
sions being payable at the time of consummation, (Para¬ 
graph 11) the broker earned no commission from Miller, 
since Schwinn at no time had a good title. 

(d) If the broker earned any commission, (which is de¬ 
nied by Appellee) it would at all times have had a good 
cause of action against Schwinn, Inc. to recover the same, 
and having in its possession and control certain funds 
arising from the rental of certain of the Schwinn property, 
its failure to retain and apply such funds as a set-off to 
its claim for commissions, estops and prohibits Appellant 
from asserting that its alleged loss was due to the fault 
of Miller. The failure to collect commission from Schwinn 
was not the natural, certain or direct consequence of Mil¬ 
ler’s breach. 
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VI. Schwinn, Inc. being at no time ready and able to 
convey to Miller the lands which it had agreed to convey, 
plaintiff suffered no loss or damage as a natural and proxi¬ 
mate result of Miller’s breach of his contract with Schwinn, 
Inc. 

VII. The complaint alleges an “express contract,” and 
there was not a scintilla of evidence in support of this 
allegation. 

An “express contract” and an “implied” contract are 
mutually exclusive of each other. 

ARGUMENT AND AUTHORITIES. 

I. The trial Court’s finding of fraudulent concealment by 
Appellant is supported by ample and sufficient evidence. 

Mr. Miller testified that up to the time of the signing of 
the contract he had not been told of the deed to Burns and 
knew nothing about the state of the title. (Appellee’s Ap¬ 
pendix page 13) To the same effect is the testimony 
of Mr. Hornstein. (Appellee’s Appendix page 8.) 

As against this testimony, the broker produced its sales¬ 
man, Mr. Isen, an interested witness, who testified that he 
told Miller “the property had been conveyed by Schwinn, 
Inc. to Burns to be held in escrow or protection or guarantee 
of some kind for Kass Realty Company.” (Appellant’s 
Appendix, page 11.) 

There was no corroboration by Taube of this testimony. 
He testified that when he made reference to the completion 
of the stores on First and Farragut Streets, Isen said “Mil¬ 
ler knows all about that.” He further testified that he 
“never heard anyone say that there was an escrow deed 
up at that time.” It is apparent that Isen purposely 
silenced Taube when the latter attempted to refer to the 
stores on First Street, fearing that Miller, if apprised of 
the facts, would not sign the contract. 

With this conflict of testimony the Court accepted the 
evidence offered by the Appellee. 
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Is it reasonable to assume that Miller, acting upon the 
advice of an experienced lawyer, would have “tied up” 
valuable unproductive real estate for a considerable period 
of time had he known that the contract was one which could 
not be specifically enforced? 

Appellant contends that it is significant that by the terms 
of the contract the parties were allowed seventy days in 
which to settle. It is apparent from the record that this 
period of time was based on the fact that Miller had agreed 
to have water and sewer installed “before the date of settle¬ 
ment”, and the parties realized that this could not be ac¬ 
complished in any shorter period. The Court will take 
judicial notice of the fact that a certain period of time is re¬ 
quired in order to obtain the consent and authority of a 
governmental agency to undertake the installation of sewer 
and water, and a further time to make the installations. 
The explanation for the delay is therefore to be found on 
the face of the contract. 

On the date fixed for settlement, Schwinn, Inc. made no 
effort to settle, and made no statement of its reason for its 
default, except that it was ‘ ‘ tied up ’ ’. Thereafter, negotia¬ 
tions were resumed and Miller agreed to grant additional 
time for settlement, for which he was to be compensated for 
the loss of the use of his property during the extended 
period. This compensation was never paid by Schwinn. 

It is contended that Miller did not express surprise when 
he was advised that Schwinn’s title was tied up. It is to 
be observed that Counsel did not interrogate Miller or 
Hornstein on this subject. In fact, there was no cross-ex¬ 
amination of these witnesses. 

Appellant lays stress upon the allegation respecting the 
Kass deal in the unverified declaration in Miller v. Schwinn, 
Inc. The allegation in question was about an entirely im¬ 
material matter so far as the issues in that case were con¬ 
cerned. 

It is a familiar rule of pleading that “time”, in general, 
is considered as forming no part of the issue. “STEPHEN” 
on Pleading, at page 22, refers to this general principle 
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and says that “one time may be alleged and another proved. 
The pleader, therefore, assigns any time that he pleases to 
a given fact.” Cited in Ileggie v. Hayes, 141 Tenn. 219, 
208 S. W. 605; 3 A. L. R. 150 at page 152. 

In the pretrial proceedings it was stipulated that the en¬ 
tire record in Miller v. Schwinn might be received in evi¬ 
dence without the necessity of formal proof, but the record 
was in fact never offered in evidence by either party. Fur¬ 
ther, even if the record be deemed in evidence, no specific 
offer was made of the declaration filed in that case, so 
that no opportunity was afforded the witnesses to explain 
the language in which the allegation was couched. There 
was no evidence that Miller had ever read the declaration. 
Parties different from those involved in this case were be¬ 
fore the Court in the case in which that declaration was 
filed. 

Appellant not having been a party to the suit in which 
the declaration was filed, the averment would only go to 
the weight of the evidence. The inadvertent error as to 
“time” was overcome by the sworn testimony of Miller and 
Hornstein. 

“Admissions against interest in pleadings are not con¬ 
clusive under any circumstances or in any situation.” 

Fidelity <& Dep. Co. v. Red field, 7 F. (2) 803; 

Delaware County v. Diebold, 133 U. S. 473, 33 L. Ed. 

674. 

Authorities as to fraudulent concealment by fiduciary. 

“When a broker knows that the customer produced by 
him has not title, and omits to tell his principal of that 
fact, he has not acted in good faith and has not earned 
his commission.” 

Burnham v. Upton, 174 Mass. 408, 54 N. E. 873; 

Wiley v. Kraslow Const. Co., 141 App. Div. (N. Y.) 

706; 

Hammett v. Minor, 60 App. D. C. 286 at 289; 53 Fed. 

(2) 144. 
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“The relation between a principal and his agent is of 
a confidential nature requiring perfect good faith on 
the part of the latter, and entitling the principal to the 
benefit of his knowledge and advice.” 

Fox v. Cohen, 34 App. D. C., 389, 38 W. L. R. 129. 

“It is, of course, the duty of a broker to give his client 
the fullest information concerning the material facts 
of the transaction. * * * A failure to perform this duty 
will constitute a breach of contract * • • and will de¬ 
stroy the broker’s right to compensation.” 

Am. Cotton Mills v. Monier, 61 Fed. (2) 852; 

To the same effect, see 

Strong v. Rapide, 213 U. S. 419, 53 L. Ed. 853; 

Bond <& Share Trade Corp. v. Ins. Shares Corp., 40 
Fed. Supp. 324 at 326. 

Appellant complains of the action of the trial Court in 
accepting the testimony of Hornstein and Miller in prefer¬ 
ence to that of Isen. The Court had opportunity to observe 
the demeanor of these witnesses, and reached this conclu- | 
sion after weighing the conflict of testimony mentioned in 
Appellant’s brief. 

The trial Court having found the brokers guilty of fraud 
in the suppression of certain material facts, and there being 
ample evidence to support such findings of facts, the find¬ 
ings are not erroneous, and should not be set aside. 

Consolidated Realty Corp. v. Dunlop, 72 App. D. C. 
273, 114 Fed. (2) 16; 

Miller v. Needham, 122 Fed. (2) 710. 

Complaint is made that Miller and Hornstein after 
August 15, 1936, failed to make inquiry as to the nature of 
the defect of Schwinn’s title. The fact that they made no 
such inquiry supports their testimony that the state of 
Schwinn’s title had not been called to their attention. 
Aside from the recorded deed from Schwinn to William D. 
Burns, all of the documents, (including the contract be¬ 
tween Mrs. Schwinn and Kass, the deed from Mrs. Schwinn 
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to Miriam Kelley, and the escrow deed from Miriam Kelley 
to Kass,) were secret instruments; and, at the time stated 
were in the hands of the Columbia Title Insurance Com¬ 
pany. 

At no time prior to the final closing date was anything 
said about title by any of the parties. Even had Appellee 
been put on notice of a defective title, it is apparent that 
any investigation would have proved futile, because he 
would never have been able to ascertain the true facts, 
which as his evidence shows came to Hornstein’s notice 
after the date of the extension agreement. 

II. There was no waiver by Appellee of the broker’s 
fraudulent concealment. 

The contention of Appellant that Mliler knew of Sch¬ 
winn’s defective title prior to the execution of the exten¬ 
sion agreement of August 31, 1936, is not supported by 
the record. (See Finding of Fact # 3; also testimony of 
Miller and Hornstein.) 

When Schwinn refused to perform its contract on August 
15, 1936, mention was casually made that it was “tied up”, 
but no details w T ere then given and the Kass deal was not 
mentioned. 

Miller obtained no benefit whatever from the contract. 
The promise on Schwinn’s part to pay $2,500.00 upon the 
consummation of the contract was of no benefit to Miller, 
since Schwinn never did acquire title, the deal was not con¬ 
summated, and the money never paid. 

The authorities dealing with the rescission of a contract 
because of fraud are all cases in which the party defrauded 
has actually received a benefit and thereafter seeks to re¬ 
scind. 

In this case the fraud was perpetrated by a broker who 
betrayed his trust. It is not a suit for rescission by either 
party to the contract. It cannot be successfully contended 
that Miller intentionally condoned the fraud. The question 
of waiver is one of intent, and it is essential that the victim 
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possess full and complete knowledge of all material facts. 
According to Miller’s testimony lie had no knowledge of 
the state of Schwinn’s title on August 31, 1936, the date of 
the extension agreement, and in this he is supported by 
the testimony of Hornstein. 

While it is true that Miller, upon Schwinn’s default, could 
have instituted an action to recover liquidated damages, 
he was not obliged to take such action in view of the attitude 
of the principal, Schwinn, Inc., who assured Miller that by 
an extension of time the contract could be consummated. 

III. Miller Was Not the First to Breach the Exchange 
Contract. 

The trial Court held that Schwinn breached its contract 
on June 5,1936. (Findings No. 9) Miller’s dedication was 
not made until ten days later. 

As Schwinn did not learn of the dedication until after 
October 16, 1936, it cannot be successfully contended that 
Miller’s default was in any manner responsible for the 
prior default of Schwinn, which was expressly admitted in 
the extension agreement of August 31, 1936. 

WTiile Miller’s breach was available to Schwinn in the 
former’s suit for liquidated damages, it is difficult to see 
how it affects the rights of the broker, who was under no 
duty to see to performance by either party to the contract. 

Miller at no time intentionally repudiated his contract, 
but was always desirous of consummating it, as found by 
the trial Court. 

With respect to the case of Anvil Mining Co. v. Humble, 
and other cases cited by Appellant on the subject of dam¬ 
ages recoverable in the event of anticipatory breach, the 
following quotation from a prominent author might be 
apropos: 

“The ‘tyranny of labels’ and the ‘snares of univer- 
sals’ to which Justice Cardozo referred, find illustra¬ 
tion in the cases dealing with the subject of fraud.” 
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Counsel for Appellant has been exceedingly astute in his 
endeavor to find reasons for relieving the broker of the 
effect of his fraudulent conduct, but we find no indication 
of any disposition on the part of this Court in any adjudi¬ 
cate case to relax the rule requiring a fiduciary to exercise 
good faith in his dealings with his principal. 

In Doujotos v. Leventhal, 271 Mass. 280,171 N. E. 445, 69 
A. L. R., 10S0, a broker procured the execution of a con¬ 
tract for the sale of the real estate for $9,700.00 at a time 
when he had a customer ready and willing to pay $10,000.00 
for the property. The broker induced the owner to sell at 
the lower price. When the owner signed the contract he 
was ignorant of the fraud on the part of the broker. The 
owner subsequently learned of the fraud and THEN com¬ 
pleted the conveyance in accordance with his contract. He 
was advised by counsel, that as between BUYER and 
SELLER he was bound to complete the sale. He did com¬ 
plete the sale and pay the commission, and “when the 
papers were passed, the plaintiff was aware of all the ma¬ 
terial facts relating to the agreement which he signed.’’ 

The Court said: 

“The agreement of the plaintiff to convey the prop¬ 
erty was not an agreement with the DEFENDANT” 
(broker); “it was a contract with Sones” (purchaser); 
“and it was this contract which was executed. The plain¬ 
tiff innocently signed the agreement of sale. Fraud 
had been practiced upon him to induce the signing of 
this agreement and lie was entirely ignorant of this 
fraud, relying on the misrepresentations made to him. 
THE FACT THAT HE LATER DISCOVERED THE 
FRAUD AND THEN WENT ON WITH THE CON¬ 
TRACT WITH SONES AND CONVEYED THE 
REAL ESTATE TO HIM DID NOT RELIEVE THE 
DEFENDANT OF RESPONSIBILITY FOR THE 
WRONG DONE BY HIM, NOR DEPRIVE THE 
PLAINTIFF OF HIS RIGHT OF ACTION AGAINST 
THE DEFENDANT.” * # * “It was found that the plain¬ 
tiff paid the defendant his commission after the fraud 
was discovered * * * but the payment of this claim 
when the plaintiff knew he had been defrauded did 
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not affect the plaintiff’s right to recover for the agent’s 
deceit. The payment to the unfaithful employe of the 
money called for by his contract of employment was 
not a waiver of the plaintiff’s cause of action for wrong¬ 
fully inducing him to sign the agreement of sale and 
complete the conveyance, nor DID THE PLAIN¬ 
TIFF’S KNOWLEDGE OF THE WRONG DONE 
HIM, subsequent to the signing of the aforesaid agree¬ 
ment of sale, amount to an election on his part to as¬ 
sume the loss resulting from the agent’s fraud * * * 
We are not called on to decide what rights, if any, the 
plaintiff has against Sones. The agent was false to 
his trust. Immunity for fraudulent conduct of this 
kind should not in our opinion he extended so as to 
allow the defendant to escape responsibility for his 
fraud.” 

In the case at bar Miller had in good faith entered upon 
the performance of his contract by installing service for 
water and sewer (even though by so doing he had inad¬ 
vertently encumbered his property without notice to 
Schwinn), and during the period of his contract had de¬ 
prived himself of the right to sell his property to persons 
other than Schwinn. There had been an equitable con¬ 
version which was equivalent to a partial performance. 

IV. There was no independent contract on the part of 
Miller to exchange his lands for the benefit of plaintiff. 

The question of the broker’s right to recover damages 
in case of default was carefully and exhaustively consid¬ 
ered by this Court in the case of Giovannoni v. Waple & 
James, 105 Fed. (2) 108, 70 App. D. C., 229, in which case 
the Court uses the following language: 

“The one contract involving defendants was the con¬ 
tract of sale entered into between defendants and the 
owner of real estate. The plaintiff is not a party or 
privy to this contract of sale, nor are defendants par¬ 
ties or privies to plaintiff’s contract with the owner for 
commission. The plaintiff had no interest in the house 
and could not force the owner to sell, or compel de¬ 
fendants to buy. The owner had a contract with the 
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plaintiff to sell his property. It was in furtherance 
of this agency that plaintiff brought defendants in 
touch with his principal, the owner, as a result of which 
the contract of sale was entered into between them. 

# # # y j 

This Court, in the footnotes to the case, cited all of the 
cases sustaining the majority rule, and in another footnote 
cited the cases following the minority rule, including some 
of the authorities relied upon by Appellant. The latter 
cases were not approved or followed by this Court. 

Miller at no time agreed with the broker, orally or other¬ 
wise, that he would consummate the contract. The con¬ 
tractual relations were as follows: (a) Miller contracted 
with the broker to pay $750.00 for its services in disposing 
of his property; (b) Schwinn contracted with the broker 
to pay $4,250.00, for disposing of its property; (c) Miller 
and Schwinn entered into a written contract with each 
other to exchange their respective lands; but to this latter 
contract Appellant was not a party. This does not indi¬ 
cate that the minds of the parties at any time met on an 
independent contract that the defendant would consum¬ 
mate the exchange so as to permit the broker to earn its 
commission or that the defendant would become liable 
therefor if the deal fell through. 

As the contract was not made 'with the intention of 
violating it, there naturally was no agreement as to what 
would happen in the event of a violation by either party. 
To read into this situation an implied contract creating 
an obligation on Miller’s part to pay anything in excess 
of $750.00 would be beyond the terms of the express con¬ 
tract, and contrary to the intention of the parties. There 
was no other or further obligation than that expressed in 
the written contract. 

Appellant has cited certain cases involving agreements 
to exchange lands wherein the parties in default were held 
liable for damages. In all of these cases there was default 
on the part of one party only, the other party being ready, 
willing and able to perform. In the case at bar, both par- 
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ties were in default, so that it cannot be said that Miller 
alone was responsible for the non-consummation of the 
contract, nor can it be successfully urged that Miller’s de¬ 
fault was the proximate cause of the loss of commission. 
In a number of these cases no distinction seems to have 
been drawn between an exchange contract and a contract 
of sale, and to that extent they followed the minority rule. 

In New York, while it is held that the defaulting party 
may under certain circumstances be liable for the loss of 
commissions in sales contract, he is not liable in the case 
of exchange contracts. The distinction is clearly drawm 
and the reasons set forth in the case of Fox v. Wohl, 255 
N. Y. 268, at p. 272; 174 N. E. 650. This was a decision 
by five Justices, including Mr. Justice Cardoza. 

The Court says: 

“The minds of the parties never met on an inde¬ 
pendent contract that defendant would consummate 
the exchange so as to permit plaintiff to earn his com¬ 
missions or that defendant would become liable there¬ 
for if the deal fell through by his fault. * * * 

“On what appears to be the weightier reasoning, it 
is held that no recovery may be had for the commis¬ 
sions which the broker would have earned from the 
third party if the exchange contract had gone through. 
These decisions rest on the following basis: The broker 
makes no contract with the owner whereby the owner 
agrees to exchange his property for the broker’s bene¬ 
fit. Consequently, there has been no breach of any 
such contract. The only contract between the broker 
and the owner is the contract to find a party who will 
take it in exchange for their property. The only breach 
of that contract is the failure to pay the broker the 
commissions earned from the employer. Parties con¬ 
tract with a view to carrying out their contracts, not 
breaking them.” 

“Double commissions are not the natural or probable 
consequence of a brokerage exchange contract, and 
are not generally speaking, within the contemplation 
of the parties when a simple brokerage contract is 
made. Willingness that the broker might earn double 
commissions afterward expressed implies no obligation 
to pay such commissions. * * 
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To the same effect, see: 

Windham v. Bulkostein, 168 N. Y. S. 57; 

Mulhall v. Bradley & Currier Co., 50 App. Div. 179; 

63 N. Y. S., 782. 

In the case of Hevra v. Wheelock, 148 N. Y. Supp. 165, 
162 App. Div. 759, involving a claim for double commis¬ 
sions in an exchange contract, the Court said: 

“There is no connection between defendant’s refusal 
to carry out his contract with Gertrude Horowitz, and 
her refusal to pay plaintiff the commissions which he 
was entitled to recover from her in bringing about such 
exchange. If such commissions were only to be paid 
upon consummation of such exchange, then such com¬ 
missions never became due her. If they did become 
due when the contract for exchange 'was executed, de¬ 
fendant’s breach of contract with Gertrude Horowitz 
would not absolve her from obligation to plaintiff. We 
think, therefore, that the demurrer to the cause of ac¬ 
tion attempted to be stated in the complaint was well 
taken and should be sustained and judgment directed 
for defendant thereon. • * *” 

To the same effect, see, 

Hill v. Alexander, 195 S. W. 957; 

Alverson v. McCoy, 212 Ky. 9, 278 S. W. 547; 

Bukva v. Matthews, 149 Ya. 500; 

Caruth v. Neutzler, (Tex. 1926), 289 S. W. 439. 

In Calkins v. Woolworth Co., 27 Fed. (2) 314, (cited 
and relied upon by Appellant), it appeared that the 
agent had been employed by the defendant, Woolworth 
Co. “to act as broker for said Company in securing a 
lease” within a certain area. The agent accepted this 
employment and found a satisfactory location. The 
company refused to deal with the Agent, hut leased 
the same property through a different broker. The 
court was of opinion that it was the understanding of 
the parties that the plaintiff “should a-ct as broker of 
Woolworth Co.” 

The Court distinguished this case from cases like 
Windham v. Bulkowstein, 168 N. Y. S. 57; Mulhall v. 
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Bradley & Currier Co., 50 App. Div. 179, and Hevra 
v. Wheelock, 162 App. Div. 759, “which were actions 
to recover a real estate commission in cases involving 
exchange of real estate, where one broker acted for 
both parties, and with the knowledge of both parties 
was to receive a commission from each. In these ac¬ 
tions, the broker sought to recover from the defendant, 
one of the parties to the contract of exchange, com¬ 
mission which the broker would have received from the 
other party but for the wrongful act of the defendant 
in failing to carry out such contract. In each of these 
cases, the defendant had either expressly agreed to 
pay the broker a stipulated commission, or had im¬ 
pliedly agreed to pay him the customary commission 
for his services. Such commission, and, not the com¬ 
mission which the broker was to receive from the other 
party to the contract of exchange, ivas clearly the con¬ 
sideration in contemplation of the broker a/nd defen¬ 
dant, when they entered into their contract of agency. 
The terms of the contract of agency did not disclose 
that the parties had in mind any contract with refer¬ 
ence to the commission which the real estate broker 
was to receive from the other party to the contract of 
exchange. ’ 7 

V. Appellant having procured a futile contract, it 
earned no commission. 

“A real estate agent cannot recover for procuring a 
futile contract to exchange land, if he knew on offering 
his services that one of the other parties could not 
convey.” 

Wiley v. Kraslow Construction Co., 141 App. Div. 
706, 127 N. Y. S. 879. 

See also, 

Sweet v. Howenstein, 64 App. D. C. 20; 73 Fed. (2) 
660. 
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The contract of exchange being expressly condi¬ 
tioned upon good title, the brokers earned no commission 
from Miller when Schwinn’s title proved to be defective. 

Paragraph 5 of the exchange contract of June 5, 1936, 
provides as follows: 

“That the title to each property shall be good of rec¬ 
ord and in fact, subject only to covenants of record and 
encumbrances herein mentioned, if any. Should either 
title, upon examination, be found defective, this agree¬ 
ment shall, at the option of the vendee of such prop¬ 
erty, be and become null and void, but neither party 
hereto shall be liable to the other for any damage by 
reason of such defective title, and they hereby accord¬ 
ingly release each other from such liability.” 

It was further provided in the contract as follows: 

“Said commissions to be paid at the time of settle¬ 
ment.” 

It is apparent that the contract was a conditional one 
and that neither party should have any remedy against the 
other if the title should be found defective. This contract 
was prepared in the office of the brokers, and while not par¬ 
ties to it, they nevertheless knew its contents. They agreed 
that they were not to be paid their commission until set¬ 
tlement, and it certainly was not anticipated by the parties 
that the broker would be paid commissions in the event that 
the contract should be annulled under paragraph 5. 

VI. Appellant suffered no loss or damage as the re¬ 
sult of Miller’s default. 

If Appellant acted in good faith toward Schwinn, and 
otherwise earned the commission agreed upon, then Appel¬ 
lant has a good cause of action against its principal, 
Schwinn, for the recovery of the commission, and conse¬ 
quently Appellant cannot successfully contend that it has 
been damaged by any default on the part of Miller. 
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“If the principal accepts a customer produced by the J 
broker and enters into an enforceable contract with the 
customer, whether or not the customer is able to per¬ 
form it or intends to perform it, the broker’s right to 
his commission is not defeated by a siibsequent default 
on the customer’s part, unless the principal’s promise 
to the broker is expressed to be conditional upon such 
actual performance by the customer, or unless the 
broker has failed to reveal to the principal facts known 
to him which would indicate the likelihood of such de¬ 
fault, or is guilty of some similar breach of duty to 
the principal.” 

American Law Institute “2 Agency” Ch. 14, pp. 1040 
and 1041. 

See, also— 

Dotson v. Milliken , 209 U. S. 237, 52 Law Ed. 768. 

Any encumbrance placed on the property by Miller or 
any deed executed by Schwinn subsequent to the execution 
of the exchange contract, could not destroy the right of the 
broker to the commission which Schwinn had agreed to pay, 
if at the time of the contract the commission had been 
earned. In a suit by Appellant against Schwinn it could 
not be successfully contended that the broker was under j 
any duty to see to the subsequent performance of the cov- j 
enants on the part of either party to the contract. 

Appellant had funds in hand belonging to Schwinn 
which could have been applied to payment of commission. 

The contract actually, in fact, failed of consummation 
because Schwinn, Inc. never succeeded in completing the J 
building on the land purchased from Kass Realty Com¬ 
pany, and consequently never obtained a deed from the rec- 
ord owner of the property. 

On October 16, 1936, Bradley, Beall & Howard had in j 
hand rents collected from certain of the apartment houses. 
These rents were held in escrow so long as Miller had any 
claim thereto, but upon the decision of this Court in the j 
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case of Miller v. Schwinn, Miller’s right to the fund in ques¬ 
tion terminated and the funds belonged to Schwinn. The 
President of Appellant admits that prior to turning over 
the money in hand he knew that Schwinn, Inc. was in de¬ 
fault. 

VII. The complaint alleged an express contract. There 
could be no recovery on the theory of an implied contract, 
because one is inconsistent with, and naturally antagonistic 
to, the other. 

“Where plaintiff sues upon an express contract, he 
must recover upon that contract or not at all.” 

Scars, Roebuck Co. v. Marhenke, 121 Fed. (2) 598, 
construing rule 15(b) Fed. Rules of Civil Proce¬ 
dure. 

“It is fundamental that an express contract and an 
implied contract are mutually exclusive of each other.” 

Hawkins v. U. S., 96 U. S. 6S9. 

CONCLUSION. 

It is respectfully submitted that the judgment of the trial 
Court against Appellant as to its claim for damages for 
loss of commissions should be affirmed, and that the judg¬ 
ment against Miller as to his counterclaim for $750.00, 
should be reversed. 

Respectfully submitted, 

Milton Strasburger, 

David Hornstein, 

Attorneys for Appellee. 
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fob the District of Columbia 


No. 8044 


BRADLEY, BEALL & HOWARD, INCORPORATED, 

Appellant, 

v. 

MORRIS MILLER, Appellee and Cross-Appellant. 


APPENDIX TO BRIEF FOR APPELLEE. 


EXTRACTS FROM TESTIMONY OF WITNESSES, 
PRETRIAL STIPULATION AND CERTIFICATE 
OF COUNSEL. 


SEC. 3 OF PRETRIAL STIPULATION. 

“3. It is agreed that on April 6, 1936, and prior thereto, 
the record title to lots 43 to 45 in Sq. 3297, was held by 
Emily 0. Schwinn and not by Schwinn, Inc. Prior to April 
6, 1936, a deed to said land had been delivered to William 
D. Burns, an employe of the plaintiff corporation, and was 
held in escrow for the protection and benefit of one Kass 
Realty Company, Inc. On June 25,1936, Emily G. Schwinn 
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conveyed the land to Miriam Kelley. A deed conveying said 
lands to Kass Realty Company, Inc. was executed by the 
record owner and delivered to the Columbia Title Insur¬ 
ance Company, to be held in escrow for the benefit and pro¬ 
tection of the Kass Realty Company, Inc. upon the terms 
and conditions of a certain contract dated June 25, 1936, 
between Emily G. Schwinn and the said last-named com¬ 
pany. At the time of the execution of the contract be¬ 
tween defendant Miller and Schwinn, Inc. under date of 
June 5,1936, the plaintiff, its agents and officers, knew that 
Schwinn, Inc. did not have the record or legal title to the 
aforesaid parcels of real estate, and also knew of the con¬ 
tract aforesaid between Emily G. Schwinn and Kass Realty 
Company, Inc.” 

EXTRACTS FROM TESTIMONY OF APPELLANT’S 

WITNESSES. 

Martin I. Isen testified: 

29 Q. If the outcome of this case is favorable to the 
plaintiff, and Bradley, Beall & Howard, Inc. succeeds 
in recovering, you expect to receive a part of the proceeds ? 
A. That is correct. * * * 

Q. When did you first become acquainted with Morris 
Miller, the defendant? A. I got acquainted with him 
through Mr. Hornstein. * * * Somebody told me that he had 
clients who buy property once in a while, and I came up to 
see him and he said yes, he had somebody who would be 
interested, and I had some ground in Glover Park, and he 
called up Mr. Miller down here, and I met him in his office, 
and we went over it several times. • • # That was the first 
time I had ever met Miller. 

33 Q. Did Schwinn, Incorporated, borrow money 
from Bradley, Beall & Howard, or through that office 
when they constructed a building? A. Oh, yes, many times. 

• ••*•••••• 

36 Q. Where was the deal negotiated? A. I don’t 
know whether it was in Schwinn’s office or Bradley, 
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Beall & Howard’s but I think in our office. I think Mr. 
Hornstein was present at the time. We negotiated the deal 
before we went into any contract in Bradley and Beall’s j 
office, but when it came right down to making out a contract 
I think it was in Hornstein’s office. Is that right? 

Q. I want you to say how many conversations you had 
leading up to the contract. First you went to the store— 
A. Oh, I would say we had at least ten. * * * 

Q. When you first talked to Mr. Miller about the Schwinn 
properties, what, if anything, did you know about the titles 
of those properties at that time. A. Which title? Which 
property are you referring to? The Fourth Street? 

Q. I am referring to lots 43 to 45, Square 3297, being part 
of the property mentioned in the contract between Schwinn, 
Inc. and Miller. A. What did I know about the 
37 title? 

Q. At that time, when you first talked to Mr. Mil¬ 
ler. A. I know that Bill Burns was holding the title in 
escrow for Schwinn until they completed building the 
stores they were building at First and Farragut, and Kass 
took a second trust on that, and they held that as security 
until those stores were finished. 

Q. Who was Mr. William Burns who held the title? A. 
He was our vice-president—no, he was the son of Edwin 
M. Burns who was at the time vice president of Bradley, 
Beall & Howard. 

• *•*•#•••• 

39 Q. Do you know who did have title to the prop¬ 
erty, this particular property, on the day when the 
contract ■was signed between Miller and Schwinn, Incor¬ 
porated? A. William Burns. 

• ••#•***•• 

41 Q. Now what we really want to know is this: You 
had certain talks with Mr. Miller; you said that dur¬ 
ing those conversations you referred somewhat to the title 
to some of the properties. Just tell us what you said to 
him as far as you can remember. A. As far as I can re- 
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member, I told Mr. Miller that all or some of these prop¬ 
erties were put up as security with an escrow deed until 
they had finished some building they had under construc¬ 
tion at First and Farragut Street out there. 

Q. Well, did Mr. Miller ask you to show him any or all of 
the papers in connection with that transaction with Kass, 
so that he could determine just what the nature of the 
transaction was? A. I don’t recollect that. 

Q. Or did you ever show those papers in connection with 
the escrow matter to Mr. Hornstein? A. I don’t recollect 
that either. He was there when the contracts were made, 
and I presume whatever had to be seen he saw\ I don’t 
recollect. 

♦ ###«#*#*• 

43 Q. Did Mr. Hornstein or Mr. Miller, when that 
information was furnished, desire any additional in¬ 
formation or ask for any other papers, or see any papers 
in connection with the title? A. I don’t recollect. 

• ••*•*•*•« 


William M. Beall testified: 

50 Q. Now, is it possible, Mr. Beall, that some of the 
things you are speaking about now were said by 
Schwinn to you or to others before Miller and Hornstein 
came to the office? A. They may have been, but they were 
spoken of at the time of the conference. 

• *•*•*••*• 

53 Q. Who negotiated the transaction by -which title 
was put in the name of William D. Burns, in escrow? 
A. I don’t know who ordered it. It was prepared by the 
title company. 

Q. In whose behalf? A. In behalf of Schwinn, Inc. 
Whether our office attended to it or whether Schwinn, Inc. 
did it, I don’t know. 




5 


Q. Well, did you know about it at the time was done? 
A. Oh, yes. 

********** 

58 Q. Mr. Beall, after the contract of August 31 was 
entered into, Bradley, Beall & Howard collected and 
retained in their possession for a period of several months 
the rents from the properties at Fourth and Ingraham 
Streets and Fourth and Jefferson Streets; is that right? 
A. Yes. 

Q. Do you remember how much money you had in hand 
as a result of that? A. We had something a little over 
$2,200, is my recollection. I don’t know the exact figure. 

********** 

62 Q. Mr. Beall, before you turned that money over 
to anybody did you know that Bradley, Beall & 

Howard were in default of the contract by not being in posi¬ 
tion to deliver? 

Mr. Sherier: Do you mean Bradley, Beall & Howard? 
By Mr. Hornstein: 

Q. That Schwinn, Inc. was in default by not being in posi¬ 
tion to complete the contract on October 15th? A. Yes. 

********** 

63 Q. And you have never taken any steps to enforce 
whatever legal rights you might have against 

Schwinn in connection with their default under their con¬ 
tract? A. No sir. 

Q. Have you sought any advice as to whether there was 
any liability from them to you? A. I have talked to Mr. 
Sherier. 

Q. And as a result of that you have never taken any 
steps to enforce any rights against them? A. No sir. 

********** 

Nathaniel J. Taube testified: 

67 Q. With whom did you negotiate loans for 
Schwinn, Inc. ? A. My first loans were made by Wil- 
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liam G. Flather through the office of Bradley, Beall & 
Howard, and then from there on most all of our loans, if 
not all of them, were made by the office of Bradley, Beall 
& Howard. 

#**#*#•«•• 

70 Q. So most of your financial negotiations on be¬ 
half of Schwinn, Inc. were conducted through the 

office of Bradley, Beall & Howard? A. No, our construction 
loans in most cases were made through the office of Brad¬ 
ley, Beall & Howard. * * * 

71 Q. How much money did Schwinn, Inc. borrow on 
construction loans from Bradley, Beall & Howard? 

A. In total? * * * I would have to sit down and figure 
that out. It is a large sum of money. 

72 Q. Did you at any time authorize Bradley, Beall 
& Howard to offer for sale the properties at Fourth 

and Jefferson Streets? A. Oh, yes, they were very anxious 
to sell anything we had. Bradley, Beall & Howard always 
knew what we wanted to sell, and were always authorized 
to sell anything we had, but not exclusively. * * * 

73 Q. During the nine months in one case and the 
couple of months in the other case, Bradley, Beall & 

Howard were authorized to sell those properties? A. Yes. 

Q. Or trade them if they got a satisfactory trade? A. 
That is right. 

«••*##*#•• 

81 Q. What was the status of the title to the Jeffer¬ 
son Street property, as far as you can remember it, 

on the 5th of June, 1936? A. Those three properties had 
been conveyed by Schwinn, Inc. to William Burns in 
escrow'. * * * 

82 Q. And on June 5, 1936, the date when the con¬ 
tract w'as signed by Miller, Schwinn, Inc*, didn’t own 

the legal title to these properties, did it? A. Didn’t hold 
legal title, no; they owned the equity contingent upon the 
performance I just explained. 
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EXTRACTS FROM TESTIMONY OF APPELLEE’S 

WITNESSES. 

David Homstein testified: 

99 A. I first knew Mr. Isen as a result of him coming j 

into mv office a verv short time before the contract 
* •> 

in question. * * * 

100 Q. As a result of Mr. Isen coming to see you did 
you introduce him to Mr. Miller? A. Yes, I did. * # * 

Q. Were you present during those negotiations? A. I 
was present at most of the negotiations; they were con¬ 
tinuing up to the time of the signing of the contract in this 
case. * * * 

Q. Tell us about this particular transaction. How did it 
arise and what happened? A. Mr. Miller had recently 
bought a piece of ground out in Maryland and he was tak¬ 
ing the necessary preliminary steps to prepare it for an 
apartment house. Mr. Isen asked me if I thought Mr. 
Miller would be interested in selling the ground because 
he had a client who would possibly be interested in buying 
it, and we had a conversation about it. Mr. Miller, Mr. 
Isen and I, but I couldn’t say where it was, or w T hat date, 
but at that time Mr. Isen indicated to Mr. Miller and me 
that there was a possibility of a deal if Mr. Miller would 
consider taking some improved property that the Schwinn 
Company owned, and then we negotiated leading to an 
agreement as to how much we valued our land and how much 
Schwinn valued their buildings at. * * # 

101 Q. Were you present at any conference between 
Miller and Isen in regard to these transactions? A. 

Well, it was my belief at the time, and so far as I know I 
was present at all of them. 

Q. And was there anybody representing Bradley, Beall 
& Howard in this deal except Mr. Isen, who took part in it? 
A. Well, onlv a man who has since died. 

Q. And what part did he take in it? A. Mr. Burns was 
the one who acted in the executive capacity there and Mr. 
Isen acted as the sales representative. 
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Q. Did you look at the property that was supposed to be 
traded for Mr. Miller’s property? A. Yes sir, I went out 
there with Mr. Miller and went all through it. 

Q. Was Isen with you when you went through it? A. I 
think he was. 

The Court: Gentlemen, where was this property of Mr. 
Miller? 

The witness: Mr. Miller’s property was in Silver Spring 
right at the District line on Eastern Avenue. 

By Mr. Strasburger: 

Q. Now, in the negotiations respecting the trade of Mr. 
Miller’s property for Schwinn and Company’s property, 
was anything said to Mr. Miller, or to Mr. Miller in your 
presence about the Schwinn title being defective in any 
way? A. At no time up to the time the contract was signed^ 
did I know anything about anything being wrong, or tied 
up, so far as the property that Schwinn owned was con¬ 
cerned, and when drawing the contract it provided for Mr. 
Miller to put up $750 and Schwinn not to put up anything, 
the reason at that time, as I recall it, was that Schwinn had 
put up seven buildings there and Miller just had a raw 
vacant piece of ground, and for that reason they asked him 
if he wouldn’t put up his $750 with the contract, and 
Schwinn wasn’t asked by Bradley, Beall & Howard at that 
time to put up anything. 

Q. Tell us what you learned about the settlement that 
was to be had on August 15th. A. When the contract was 
drawn it provided for settlement on the 15th of August; it 
was drawn June 5. Mr. Miller and I spent a good deal of 
time on it, and the next thing I knew about this deal was 
a few days before the date fixed for settlement on the 15th 
of August, when we met, I think on the street, Mr. Taube, 
who was representing the Schwinn Company, who did the 
negotiating, and he said “Boys, I am not going to be able 
to complete my contract; we will not be able to settle on the 
15th, and I would like to talk to you about an extension of 
time.” 
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The 15th of August came around and we didn’t hear any¬ 
thing, and almost two more weeks went by and we saw Taube 
again, and it "was at that time that Taube told us he still 
couldn’t go through, and that he needed about sixty days 
in order to straighten himself out. 

Q. Did he say why he needed sixty days in order to 
straighten himself out? A. I didn’t know what it w T as, and 
Mr. Miller and Mr. Taube and I discussed it, and Mr. Mil¬ 
ler said it was tying up a valuable piece of ground there 
for a long time, and he said “If you will give us sixty days 
more, we will be able to settle,” and we wrangled around, 
and it was agreed to pay to Mr. Miller $2,500 for the sixty- 
day extension. I knew they were engaged in a lot of ac¬ 
tivity. He said they were tied up, but what the reason was 
I didn’t know. 

********** 

103 Q. Now just explain in very general way what the 
status of the title to the Schwinn property. A. My 
first information about anything unusual about the title was 
—I don’t like to guess—I can’t fix the time when I knew 
about it, but I know it was after the supplemental contract 
was signed and before the final date fixed for settlement, 
October 16, sometime in there, and it was then I found out 
that the Schwinn Company had brought a piece of ground 
from Garfield Kass, and had delivered deeds to part of this 
property Miller was to get in escrow to guarantee the con¬ 
struction of a shopping center, and that if the shopping cen¬ 
ter ran into any difficulty the deed to the property Miller 
was to get would have been encumbered so that the deal 
could not be closed. I learned that between August 15 and 
October 16. 

Q. When was the original contract executed? A. June 5. 

Q. When was it to be completed? A. August 15. 

Q. And when was the supplemental contract made? A. 
August 31. 

#**#**•*•• 
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108 Q. And when he didn’t appear at the title company 
to close the deal what did he say ? A. He represented 

that he wasn’t able to consummate the contract; he was very 
sorry but he just couldn’t go through with it. 

Q. Did he say anything to you then about the sewer? 
A. No sir, it was never mentioned until after it got into 
Mr. Sherier’s hands. Mr. Sherier wasn’t in the picture 
at all until a long time after October 15. 

Q. In the deposition that was taken this agent Isen said 
he had told Mr. Miller before the contract was entered into 
that the Schwinn Company was tied up in some way, and 
I asked him whether you were present and he said you might 
have been. I ask you if you were present when any such 
conversation occurred? A. No, I never heard Mr. Isen or 
anybody tell us about that until, as I say, after August 31. 

Mr. Sherier: You mean August 15? 

The Witness: August 31, because August 31 is when we 
made the supplemental contract. 

Mr. Sherier: But on August 15 you were told they 
couldn’t go through? 

The Witness: A few” days before August 15, but we 
didn’t know why. * * * 

109 Q. There is in evidence a deed which shows 
Schwinn & Company at one time owned three pieces 

of land they agreed to convey, and that prior to the con¬ 
tract with Miller they conveyed this property to William 
D. Burns. Who is William D. Burns? A. He was the son 
of the vice-president of Bradley, Beall & Howard with 
whom we had all our negotiations. He had his desk in the 
Bradley, Beall & Howard Company’s office. 

Mr. Strasburger: I might add for the record that this 
deed is recorded in Liber 6968, folio 116. * • * 

Mr. Strasburger: This relates to three parcels of land, 
and I ask Mr. Hornstein when the supplemental contract 
was signed if he knew that Mr. Miller had any knowledge 
that William D. Burns owned three other parcels? 
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The witness: I have no idea. 

#••#•***•* 

111 Q. Shortly before August 15, 1936, you were told 
by somebody representing Schwinn that it would not 

be able to go through with the deal on that date, August 15? 
A. That is right. I happened to be with Mr. Miller at that 
time. 

Q. Did you inquire why they couldn’t go through with 
it on that date? A. I did not ask the specific question why, 
but I was told that they were tied up so that they couldn’t 
go through with it by that time. 

Q. Did you ask them in what manner they were tied up? 
A. No, I did not. * # * 

A. No, I didn’t know that his title was not in condition; 
I didn’t have any idea of that, but I knew they were in¬ 
volved in a great number of enterprises, but I did not know 
what reason they had for not being able to go through, but 
he did say—and the language he used was “Boys, we just 

can’t close the deal; we have got to have more time.” 

• • • 

112 Q. So that on August 31, 1936, you were told by 
Schwinn—A. Interposing (Taube) 

Q. The representative, that for some reason or other they 
could not go through with the deal ? ' A. This is right. 

Q. And you made no inquiry as to what it was? A. We 
talked around it, Mr. Sherier, but we couldn’t get the in¬ 
formation. • • * 


Morris Miller testified: 

113 Q. Mr. Miller, aside from this particular transac¬ 
tion, had you ever had any business dealings with 
Bradley, Beall & Howard? A. No. 

Q. Had you ever had any business dealings with Mr. 
Isen? A. No. 

Q. Did you know either of them ? A. No. 
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Q. How did the transaction first start? A. I was called 
by Mr. Hornstein to his office and he told me he had some¬ 
body interested to make a deal with me, and I come down 
to the office and find Mr. Isen there and Mr. Taube, and 
that is the first time I met Mr. Isen in Mr. Hornstein’s office. 

Q. And Mr. Hornstein introduced you to Mr. Taube rep¬ 
resenting the Schwinn Company and Mr. Isen ? A. Yes. 

Q. And there was some negotiation about a trade of some 
kind? A. Yes, for my property and the property on Fourth 
street. 

Q. And did you subsequently go out and look at this 
property? A. Yes. 

Q. And where was the property located? A. Fourth and 
Ingraham. 

Q. And also where else? A. Fourth and Jefferson, about 
a block apart. On one side there were four pieces of prop¬ 
erty and three on the other; one was on one side of the 
street and one on the other. 

Q. And the properties were subject to encumbrances ? A. 
There were certain mortgages. 

Q. Do you know what they were? A. I don’t remember. 

Q. They are mentioned in the contract, anyhow. 

Now were there manv negotiations between Mr. Isen and 
yourself in regard to this trade? A. No, I was setting the 
price of my property the first time, and they were setting 
a price for their property, and then we come together again 
maybe once or twice—I don’t know—and adjusted the price 
and made the contracts. 

##*••##**• 

115 Q. Now, did you ever have any negotiations re¬ 
garding this particular contract when Mr. Horn¬ 
stein was not present. A. Not at all because every con¬ 
ference we had was in Mr. Hornstein’s office. 

Q. Except when you went out to look at the buildings? 
A. And Mr. Hornstein went too. 

Q. So he was present at all times? A. Yes. 

• ••••#•••• 
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Q. Now up to the time of the signing of that contract was 
anything said to you about the title to the properties on 
Fourth Street? A. Nothing was said about the title. It 
was said they had so much mortgage on the building and 
my land was clear. 

Q. Did they tell you at that time that the title to the prop¬ 
erty was not in this corporation, Schwinn, Inc? 

Mr. Sherier: He just said he didn’t know. 

Mr. Strasburger: I want to be specific about this. 

Mr. Strasburger: 

Q. But that it was in the name of William D. Burns? A. 
No. 

Q. You didn’t know that at that time. Did you know 
afterwards that the representative of Burns and the cor¬ 
poration had placed a deed in the Columbia Title Insur¬ 
ance Company as an escrow for some other transaction 
they had with Kass & Company? A. No. 

Q. Now there came a time when the deal was to be con¬ 
summated; that was on August 15. Were they ready on 
August 15 to consummate? A. No. 

Q. Why did you have a conference about that then? A. 
Mr. Taube told me they were not ready to settle. 

Q. Mr. Taube, who represents the Schwinn, Inc., told you 
they were not readv to settle on August 15th? A. No. 

Q. Did he say why he wasn’t ready? A. No. 

Q. Did he say anything about his title to the property? 
A. No. 

***•••••*• 

117 Q. Did you ever get the $2,500? A. No. * * # 

Q. Was anything said by you or by them about com¬ 
mission except what is in the contract? A. No, it was in 
the contract that I signed. 

Q. That was a complete contract, the one that was 
signed? A. Yes, sir, and I gave them my check. * * * 

118 Q. The Court: The Title? 

The Witness: After the second agreement we 
heard something that they got into trouble. Personally 
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myself I don’t know whether they had trouble with the title 
or trouble with money, but there was this kind of troubles; 
that is what I heard. * * * 

119 Q. That was after the supplemental contract was 
signed? A. That was after the supplemental con¬ 
tract was signed. 

121 Q. Did you ask what it was that was holding it 
up? A. They told me they couldn’t go through. I 
didn ’t know why. * * * 

122 Q. So that you did go there in company with Isen 
and Taube? A. Yes, but Mr. Hornstein was there 

that time, too. 

Q. He was there on two occasions? A. Yes, sir. 


CERTIFICATE OF COUNSEL. 

David Hornstein and Milton Strasburger, counsel for 
defendant, hereby certify that the following is a correct 
statement of the proceedings had in the above-entitled 
cause: 

When the case was called for trial Mr. Sherier, Counsel 
for Plaintiff, called the Court’s attention to defendant’s 
written motion for judgment which had been filed in Court 
on April 10, 1940 and continued on April 24, 1940 to the 
date for final hearing of this cause, and requested an oral 
argument on said motion before trial. This request was 
granted and the motion was fully argued by Counsel for 
the respective parties. At the close of the argument the 
Court stated that he would reserve his decision upon the 
motion until he heard the case on its merits, and Counsel 
for the respective parties in open Court stipulated and 
agreed to submit the case to the trial Judge on its merits, 
without a jury, which was accordingly done, and a decision 
on the aforesaid motion was thereby rendered unneces¬ 
sary. Mr. Sherier thereupon stated that he desired to 
produce as witnesses Martin I. Isen, William B. Beall and 
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Nathaniel J. Taube, but bis witnesses were not then in 
Court. The Court called attention to certain depositions 
of said parties and asked Mr. Sberier whether be would 
offer in evidence on behalf of plaintiff the said depositions, 
with the understanding that the witnesses might thereafter 
be produced in open Court for further examination, if de¬ 
sired by Mr. Sherier. This suggestion was assented to 
by Mr. Sherier and the depositions were so offered and 
received in evidence. Thereafter the defendant produced 
testimony on his behalf, at the conclusion of which the 
Court stated to Mr. Sherier that he could call his said wit¬ 
nesses in open Court on the following morning, if he so 
desired. Subsequently, Mr. Sherier stated to the Court 
that he would rely upon the depositions offered by him 
and that he did not desire to call the said witnesses for 
further examination. 

At the close of the case, the same was fully argued and 
submitted on its merits. Written briefs were filed on be¬ 
half of the respective parties and duly considered by the 
Court. 


STATEMENT OF POINTS ON WHICH MILLER 
INTENDS TO RELY. 

Bradley, Beall & Howard, Incorporated, as fiduciaries, 
owed a duty to Miller to inform him fully of Schwinn’s lack 
of legal or record title to the group of houses consisting 
of three parcels, and having failed and omitted to perform 
said duty, plaintiffs did not act in perfect faith toward 
Miller, and consequently did not earn any commission from 
him for negotiating the exchange contract, particularly in 
view of the fact that title at time of contract was in an 
employe of the broker. 

The fact that Miller was in default under the terms of 
the exchange contract would not impair his right to recover 
the sum of Seven Hundred Fifty ($750.00) Dollars de¬ 
posited with the broker, Bradley, Beall & Howard, Incor¬ 
porated, and retained by them. 


